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AMICI CURIAE STATEMENTS OF INTEREST

Amicus Curiae American Academy of Addiction Psychiatry (AAAP) is an
international professional membership organization made up of practicing psychiatrists,
university faculty, medical students and other related professionals. Founded in 1985, it
currently represents approximately 1,000 members in the United States and around the
world. AAAP is devoted to promoting access to continuing education for addiction
professionals, disseminating new information in the field of addiction psychiatry, and
encouraging research on the etiology, prevention, identification, and treatment of
addictions. AAAP opposes the prosecution of pregnant women based on the belief that
the disclosure of personal drug use to law enforcement for use in criminal prosecutions
will undermine prenatal care, discourage many women from seeking substance abuse
treatment, and damage the medical provider-patient relationship that is founded on
principles of confidentiality.

Amicus Curiae American Medical Women's Association (AMWA) is a national, non-
profit organization of over 10,000 women physicians and physicians-in-training
representing every medical specialty. Founded in 1915, AMWA is dedicated to
promoting women in medicine and advocating for improved women’s health policy.
AMWA strongly supports treatment and rehabilitation of women who use alcohol and
drugs during pregnancy, and opposes the arrest, jailing and/or prosecution of pregnant
women as a method for preventing or punishing chemical dependency during pregnancy.
AMWA encourages all pregnant women to seek prenatal care and believes that breaching
the medical confidentiality of these women or otherwise hindering their ability to
establish a relationship of trust with their treatment providers will deter women,
especially those that may be at high risk for adverse pregnancy outcomes, from receiving
prenatal care.

Amicus Curiae American Public Health Association (APHA) is a national organization
devoted to the promotion and protection of personal and environmental health. Founded
in 1872, APHA is the largest public health organization in the world, representing over
50,000 public health professionals. It represents all disciplines and specialties in public
health, including maternal and child health and substance abuse. APHA strives to
improve public health for everyone by proposing solutions based on research, helping to
set public health practice standards, and working closely with national and international
health agencies.

Amicus Curiae American Society of Addiction Medicine (ASAM) is devoted to
increasing access to and improving the quality of addiction treatment. ASAM members
are physicians from all medical specialties and subspecialties and are engaged in private
practice, serve as corporate medical directors, work in group practice or other clinical
settings, and are also involved in research and education. Through its conferences,
continuing medical education courses, and publications (including the textbook,
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Principles of Addiction Medicine (Third edition, 2002)), ASAM actively educates the
medical community and the public about addiction disorders and diseases, treatment
guidelines, and practice parameters in the field of addiction medicine. ASAM staunchly
opposes policies that create obstacles to or deter persons from receiving substance
treatment or counseling.

Amicus Curiae Association of Reproductive Health Professionals (ARHP) is a
national non-profit, interdisciplinary medical association for leaders in the field of
reproductive health. Founded in 1963 and comprised of physicians, nurse practitioners,
other clinicians, pharmacists, and researchers, ARHP serves as an important source of
reproductive health education and information for health care professionals, patients,
legislators, other professionals, and the public at large. ARHP is concerned that the
punitive response threatens to undermine the quality of care provided by physicians,
nurse practitioners, and other clinicians who treat pregnant and parenting women in
Texas by threatening prosecution, conviction, and incarceration - rather than treatment
for their substance use during pregnancy.

Amicus Curiae Center for Gender and Justice (CGJ) secks to develop gender - -
responsive policies and practices for women and girls who are under criminal justice
supervision. The Center is committed to research and to the implementation of policies
and programs that will encourage positive outcomes for this underserved population.

Amicus Curiae Child Welfare Organizing Project (CWOP) is a 14-year-old
organization of New York City parents and professionals who seek reform of New York
City child welfare practices through increased, meaningful parent/client involvement in
child welfare decision-making at all levels, from case-planning to policy, budgets and
legislation. CWOP has approximately 1,500 parent members. Most of CWOP’s staff,
and about half of CWOP’s Board of Directors, are parents who have had direct, personal
involvement with child welfare services. A significant percentage of CWOP members
are mothers in recovery. A large part of CWOP’s work involves debunking prevailing
stereotypes about parents and families involved with child welfare services, putting a
human face on parents who are often unfairly and inaccurately demonized, and bringing
CWOP’s unique insights into policy discussions. CWOP hopes this will result in more
enlightened public policy that effectively identifies and addresses real problems and
challenges to successful family life, ultimately protecting children by helping and
strengthening their families and communities.

Amicus Curiae Citizens for Midwifery (CfM) is a national, non-profit, and consumer-
based group that promotes maternal and child health through advocating the Midwives
Model of Care and seeks to have these practices recognized as an accepted standard of
care for childbearing mothers. In focusing on the normalcy of childbirth and the
uniqueness of each childbearing woman and family, this model includes monitoring the
physical, psychological, and social well-being of childbearing mothers, providing
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pregnant women with individualized prenatal care and hands-on assistance during
interventions, and identifying women who require obstetrical attention. As an
organization CfM also provides information on midwifery and childbirth issues,
encourages and provides guidance for midwifery and childbirth issues, and represents
consumer interests regarding midwifery and maternity care.

Amicus Curiae Drug Policy Alliance (The Alliance) is the nation’s leading advocacy
organization dedicated to broadening the public debate over drug use and regulation and
to advancing pragmatic drug laws and policies, grounded in science, compassion, public
health and respect for human rights. The Alliance is a non-profit, non-partisan
organization with more than 25,000 members and active supporters nationwide. The
Alliance has actively taken part in cases in state and federal courts across the country in
an effort to bring current scientific and public health data to bear on drug-related issues,
and to combat irrational fears, prejudices and misconceptions about various drug-related
matters that have, with regrettable frequency, distorted sound public policies regarding
drug users and their families.

Amicus Curiae Family Justice is an organization that draws on the unique strengths of
families and neighborhoods to break cycles of involvement with the criminal justice
system. It works on engaging families in support of those released under community
supervision and demonstrates the positive effect that families have on the reentry and
rehabilitation process. In pursuing its mission, Family Justice assists government and
communities by providing direct services, testing new methodology that promotes
change, delivering training and consulting to encourage use of its methods, and serving as
a resource for both the criminal justice field and the general public.

' Amicus Curiae Global Lawyers and Physicians (GLP) is a non-profit non-
governmental organization that focuses on health issues and human rights. Founded in
1996, GLP was formed to reinvigorate the collaboration of the legal, medical and public
health professions in protecting the human rights and dignity of all persons. GLP’s
mission is to implement the health-related provisions of the Universal Declaration of
Human Rights and the Covenants on Civil and Political Rights and Economic, Social,
and Cultural Rights, with a focus on health and human rights, patient rights, and human
experimentation.

Amicus Curiae Harm Reduction Coalition (HRC) is committed to reducing drug-
related harm among individuals and communities by initiating and promoting local,
regional, and national harm reduction education, interventions, and community
organizing. HRC fosters alternative models to conventional health and human services
and drug treatment; challenges traditional client/provider relationships; and provides
resources and educational materials. HRC also supports health professionals and drug
users in their communities to address drug-related harm. HRC believes in every
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individual’s right to health and well-being as well as in their competency to protect and
help themselves, their loved ones, and their communities.

Amicus Curiae Institute for Health and Recovery (IHR) is a non-profit organization
dedicated to developing a comprehensive continuum of care for families affected by
substance abuse, especially women and their children. THR focuses on the development
of prevention, intervention, treatment services and the integration of gender-specific
services within substance abuse prevention and treatment. IHR serves individual women
and men, and families, with a continuing emphasis on pregnant and parenting women and
their children. IHR members know firsthand the fears pregnant substance-abusing
women have regarding prosecution, causing them to be reluctant to seek prenatal care and
substance abuse treatment. With over 10 years of experience in working with pregnant
women who use drugs, IHR rejects practices such as those used to punish Amber Lovill.

Amicus Curiae Interfaith Drug Policy Initiative (IDPI) has 5,000 members - clergy and
other people of faith from dozens of denominations - who advocate that drug policies
should be grounded in the universal religious values of compassion and justice. We are
convinced by the overwhelming consensus of the health and medical community that
incarceration of pregnant women who use drugs, rather than increasing access to and
provision of health services, is detrimental to the health of pregnant women, mothers and
children.

Amicus Curiae The International Center for Advancement of Addiction Treatment’s
(ICAAT) mission is to promote among medical professionals the humane treatment of
people who are living with opioid addiction by making available to healthcare providers,
policymakers, and members of the public, relevant medical, legal and policy information
and by advocating for change in attitudes that constrain optimal treatment delivery. It
strives to fulfill the mission through two main initiatives: 1) Collaborative research into
the nature of chemical dependency and the experiences of different countries in
responding to the need for treatment, particularly through care by community based
medical practitioners; 2) Assistance to practitioners to facilitate the delivery of optimally
effective medical care for addiction, including the creation and operation of an Internet
website (OpiateAddictionRx.org) and to facilitate support, information flow and ongoing
communication among treatment providers.

Amicus Curiae Law Enforcement Against Prohibition (LEAP) is a 10,000 member
international non-profit educational organization, founded and run by police, judges, and
prosecutors. LEAP was created to give voice to law-enforcers who believe the US war
on drugs has failed and who wish to support alternative policies that will lower the
incidence of death, disease, crime, and addiction, without destroying generations of our
young by arrest and imprisonment. LEAP does not condone drug abuse but we know
“Legalized Regulation of Drugs” will end the violent and property crime that are a result
of prohibition of those drugs. We can then treat drug abuse as a health problem instead
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of a crime problem and save the lives of our children, which we are now sacrificing at the
altar of this terrible war.

Amicus Curiae National Association of Nurse Practitioners in Women’s Health
(NPWH), formerly National Association of Nurse Practitioners in Reproductive Health,
is a professional organization founded in 1980 that represents nurse practitioners who
provide care to women in both the primary care setting and in women’s health specialty
practices. The U.S. Department of Education recognizes NPWH as the designated
organization for the accreditation of women’s health nurse practitioner programs. NPWH
is committed to assuring access of quality health care to women of all ages by nurse
practitioners, and to protecting a woman’s right to determine the course of her own health
care. NPWH programs and publications offer special expertise in reproductive health
care and nurse practitioner issues. -

Amicus Curiae National Association of Social Workers (NASW) is the world's largest
association of professional social workers with 145,000 members in fifty-six chapters
throughout the United States and abroad. Founded in 1955 from a merger of seven
predecessor social work organizations, NASW is devoted to promoting the quality and
effectiveness of social work practice, advancing the knowledge base of the social work
profession, and improving the quality of life through utilization of social work knowledge
and skills. NASW believes that criminal prosecution of women who use drugs during
their pregnancy is inimical to family stability and counter to the best interests of the child.
The needs of society are better served by treatment of addiction, not punishment of the
addict. NASW’s policy statement, Alcohol, Tobacco, and Other Drugs, supports “an
approach to ATOD [alcohol, tobacco and other drug] problems that emphasizes
prevention and treatment” and efforts to “eliminate health disparities that accrue from
ATOD problems and discriminatory practices from the criminal justice system.” (NASW,
SOCIAL WORK SPEAKS, 7th ed., 2006).

Amicus Curiae National Association of Social Workers — Texas (NASW-TX) has
5,400 members and is particularly interested in this case due to its significant local
impact.

Amicus Curiae National Council on Alcoholism and Drug Dependence (NCADD),
with its nationwide network of affiliates, provides education, information, and hope in the
fight against the chronic diseases of alcoholism and other drug addictions. Founded in
1944 and based in New York, NCADD historically has provided confidential assessment
and referral services for alcoholics and other drug addicts seeking treatment. In 1990, the
NCADD Board of Directors adopted a policy statement on “Women, Alcohol, Other
Drugs and Pregnancy” recommending that “[s]tates should avoid measures which would
define alcohol and other drug use during pregnancy as prenatal child abuse and should
avoid prosecutions, jailing or other punitive measures which would serve to discourage
women from seeking health care services.”
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Amicus Curiae National Latina Institute for Reproductive Health (NLIRH) wants to
ensure the fundamental human right to reproductive health care for Latinas, their families
and their communities through education, policy advocacy, and community mobilization.
Through advocacy, community mobilization, and public education, NLIRH is shaping
public policy, cultivating new Latina leadership, and broadening the reproductive health
and rights movement to reflect the unique needs of Latinas. NLIRH believes that
coercive, discriminatory and/or punitive policies and practices (such as the
criminalization of pregnant substance users) are differentially impacting Latinas and
other women of color.

Amicus Curiae National Women’s Health Network (NWHN) improves the health of all
women by developing and promoting a critical analysis of health issues in order to affect
policy and support consumer decision-making. The NWHN aspires to a health care
system that is guided by social justice and reflects the needs of diverse women. NWHN
was founded in 1975 to give women a greater voice within the healthcare system.
NWHN is a membership-based organization supported by 8,000 individuals and
organizations nationwide. NWHN has established core values to guide us in our work as
advocates for women’s health: (1) We value women’s descriptions of their own
experiences and believe that health policy should reflect the diversity of women’s
experiences, (2) we believe that evidence rather than profit should drive the services
offered and information that is made available to women to inform their health decision-
making and practices, (3) we value analysis of science that takes into consideration
systems of power and oppression, (4) we believe that the government has an obligation to
safeguard the health of all people, (5) all women should have access to excellent health
care and (6) women’s normal physiological changes over a lifespan should not be unduly
medicalized.

Amicus Curiae Physicians for Reproductive Choice and Health (PRCH) exists to
ensure that all people have the knowledge, access to quality services, and freedom to
make their own reproductive health decisions.

Amicus Curiae Texas Civil Rights Project (TCRP) promotes racial, social, and
economic justice through education and litigation. TCRP strives to foster equality, secure
justice, ensure diversity, and strengthen communities. TCRP uses education and
litigation to make structural change in areas such as prison conditions, voting rights,
police and border patrol misconduct, sex discrimination, employment bias, privacy,
disability rights, grand jury discrimination, and traditional civil liberties. TCRP is very
concerned with the conditions in Texas prisons and jails, and receives complaints about
the poor quality of health care in Texas correctional facilities every week.

Amicus Curiae Susan C. Boyd, Ph.D., is Associate Professor in the Studies in Policy and
Practice Program at University of Victoria, and a Senior Research Fellow in the Centre
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for Addictions Research of British Columbia. Her research is on gender and maternal
drug use, women in conflict with the law, drug law and policy, and research
methodology. Professor Boyd is author of Mothers and Iilicit Drugs: Transcending the
Myths, From Witches to Crack Moms: Women, Drug Law, and Policy, and co-author of
With Child, Substance Use During Pregnancy: a Woman-Centered Approach.

Amicus Curiae Wendy Chavkin, M.D., M.P.H., is a Professor of Clinical Public Health
and Obstetrics/Gynecology at Columbia University, Mailman School of Public Health
and College of Physicians and Surgeons in New York City. She is a 2004-2005 Fulbright
New Century Scholar conducting research on policies relating to fertility decline. Dr.
Chavkin currently serves as the director of the Soros Reproductive Health and Rights
Fellowship. She has written extensively about women’s reproductive health issues for
over two decades. She has done extensive programmatic and policy research related to
illegal drug use by pregnant women, punishment and lack of care.

Amicus Curiae Stephanie S. Covington, Ph.D., L.C.S.W., has more than twenty-five
years of experience in the design, development, and implementation of treatment services
for women. She is recognized for her work on gender-responsive services in both the
public and private sectors. Her fifteen years of experience in the criminal justice system
include training, speaking, and writing, as well as consulting with varied national, state,
and local corrections agencies in the United States and Canada. Dr. Covington has
published extensively. She co-authored the multi-year National Institute of Corrections
project report “Gender-Responsive Strategies: Research, Practice, and Guiding Principles
for Women Offenders.”

Amicus Curiae Deborah A. Frank, M.D., is a Professor of Pediatrics at Boston
University School of Medicine. Dr. Frank is also an Assistant Professor of Social and
Behavioral Sciences at the Boston University School of Public Health. Since 1981 she
has been the Director of the Failure to Thrive Program at the Boston Medical Center
where she is also a staff physician in the Child Development Unit. In 1993 she was
named a Fellow of the Society for Pediatric Research. Dr. Frank is a recognized expert on
the effect of maternal substance abuse on fetal development and newborn behavior. She
has published widely on these topics, including numerous articles concerning prenatal
cocaine and methamphetamine exposure. In 2002, Dr. Frank testified before the United
States Sentencing Commission concerning the effects of prenatal cocaine exposure. Dr.
Frank comes to this Court in her capacity as amicus curiae in order to ensure that
prevalent stigma and stereotypes about the nature of women who use drugs during
pregnancy do not prevent the Court from understanding the medical issues in the case.

Amicus Curiae Michael A. Grodin, M.D., F.A.A.P., is Director of the Bioethics and
Human Rights Program and Professor of Health Law, Bioethics, Human Rights, Socio-
Medical Sciences, and Community Medicine and Psychiatry at the Boston University
Schools of Public Health and Medicine, where he is the recipient of the Norman A.
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Scotch Award for Excellence in Teaching. In addition, Dr. Grodin is a Professor of
Philosophy in the College of Arts and Sciences. Dr. Grodin has been on the faculty of
Boston University for the past 26 years. Dr. Grodin is the Medical Ethicist at Boston
Medical Center and for thirteen years served as the Human Studies Chairman for the
Department of Health and Hospitals of the City of Boston. Dr. Grodin serves on the
Ethics Committee of the Massachusetts Center for Organ Transplantation, is a consultant
to the National Human Subjects Protection Review Panel of the National Institutes of
Health AIDS Program Advisory Committee, and is a consultant on Ethics and Research
with Human Subjects for the International Organizations of Medical Sciences and the
World Health Organization. Dr. Grodin is the Co-Founder of Global Lawyers and
Physicians.
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U.S‘.‘—C.A. Const. Amend. XIV-Full Text Page 1

C

United States Code Annotated Currentness
Constitution of the United States
"& Annotated
“& Amendment XIV. Citizenship; Privileges and Immunities; Due Process; Equal Protection; Apportionment
of Representation; Disqualification of Officers; Public Debt; Enforcement
= AMENDMENT XIV. CITIZENSHIP; PRIVILEGES AND IMMUNITIES; DUE PROCESS;

EQUAL PROTECTION; APPOINTMENT OF REPRESENTATION; DISQUALIFICATION OF
OFFICERS; PUBLIC DEBT; ENFORCEMENT

Section 1. All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of
the United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge
the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or
property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.

Section 2. Representatives shall be apportioned among the several States according to their respective numbers,
counting the whole number of persons in each State, excluding Indians not taxed. But when the right to vote at any
election for the choice of electors for President and Vice President of the United States, Representatives in Congress,
the Executive and Judicial officers of a State, or the members of the Legislature thereof, is denied to any of the male
inhabitants of such State, being twenty-one years of age, and citizens of the United States, or in any way abridged,
except for participation in rebellion, or other crime, the basis of representation therein shall be reduced in the
proportion which the number of such male citizens shall bear to the whole number of male citizens twenty-one years
of age in such State.

Section 3. No person shall be a Senator or Representative in Congress, or elector of President and Vice President, or
hold any office, civil or military, under the United States, or under any State, who, having previously taken an oath,
as a member of Congress, or as an officer of the United States, or as a member of any State legislature, or as an
executive or judicial officer of any State, to support the Constitution of the United States, shall have engaged in
insurrection or rebellion against the same, or given aid or comfort to the enemies thereof. But Congress may by a
vote of two-thirds of each House, remove such disability.

Section 4. The validity of the public debt of the United States, authorized by law, including debts incurred for
payment of pensions and bounties for services in suppressing insurrection or rebellion, shall not be questioned. But
neither the United States nor any State shall assume or pay any debt or obligation incurred in aid of insurrection or
rebellion against the United States, or any claim for the loss or emancipation of any slave; but all such debts,
obligations and claims shall be held illegal and void.

Section 5. The Congress shall have power to enforce, by appropriate legislation, the provisions of this article.

Copr. (C) 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works
END OF DOCUMENT

© 2008 Thomson/West. No Claim to Orig. U.S. Govt, Works.
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Vernon's Ann.Texas Const. Art. 1, § 3a

Page 1

C

Effective: [See Text Amendments]

VERNON'S TEXAS STATUTES AND CODES ANNOTATED
CONSTITUTION
OF THE
STATE OF TEXAS 1876
ARTICLE I . BILL OF RIGHTS
-~ § 3a, Equality under the law

Sec. 3a. Equality under the law shall not be denied or abridged because of sex, race, color, creed, or national ori-
gin. This amendment is self-operative.

Current through the end of the 2007 Regular Session of the 80th Legislature
© 2007 Thomson/West

END OF DOCUMENT

© 2008 Thomson/West. No Claim to Orig. US Gov. Works.
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Vernon's Ann. Texas C.C.P. Art. 42.12 Page 1

Effective: September 1, 2007

Vemnon's Texas Statutes and Codes Annotated Currentness
Code of Criminal Procedure (Refs & Annos)
Title 1. Code of Criminal Procedure of 1965
N& Proceedings After Verdict
& Chapter 42. Judgment and Sentence (Refs & Annos)
= Art. 42.12. [781d} Community supervision

Purpose

Sec. 1. It is the purpose of this article to place wholly within the state courts the responsibility for determining when
the imposition of sentence in certain cases shall be suspended, the conditions of community supervision, and the
supervision of defendants placed on community supervision, in consonance with the powers assigned to the judicial
branch of this government by the Constitution of Texas. It is the purpose of this article to remove from existing
statutes the limitations, other than questions of constitutionality, that have acted as barriers to effective systems of
community supervision in the public interest.

Definitions

Sec. 2. In this article:
(1) “Court” means a court of record having original criminal jurisdiction.

(2) “Community supervision™ means the placement of a defendant by a court under a continuum of programs and
sanctions, with conditions imposed by the court for a specified period during which:

(A) criminal proceedings are deferred without an adjudication of guilt; or

(B) a sentence of imprisonment or confinement, imprisonment and fine, or confinement and fine, is probated and the
imposition of sentence is suspended in whole or in part.

(3) “Supervision officer” means a person appointed or employed under Section 76.004, Government Code, to
supervise defendants placed on community supervision.

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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(4) “Electronic monitoring” includes voice tracking systems, position tracking systems, position location systems,
biometric tracking systems, and any other electronic or telecommunications system that may be used to assist in the
supervision of individuals under this article.

[Sections 3-10 Omitted]

Basic Conditions of Community Supervision

Sec. 11. (a) The judge of the court having jurisdiction of the case shall determine the conditions of community
supervision and may, at any time, during the period of community supervision alter or modify the conditions. The
judge may impose any reasonable condition that is designed to protect or restore the community, protect or restore
the victim, or punish, rehabilitate, or reform the defendant. Conditions of community supervision may include, but
shall not be limited to, the conditions that the defendant shall:

(1) Commit no offense against the laws of this State or of any other State or of the United States;
(2) Avoid injurious or vicious habits;
(3) Avoid persons or places of disreputable or harmful character;

(4) Report to the supervision officer as directed by the judge or supervision officer and obey all rules and regulations
of the community supervision and corrections department;

(5) Permit the supervision officer to visit him at his home or elsewhere;

(6) Work faithfully at suitable employment as far as possible;

(7) Remain within a specified place;

(8) Pay his fine, if one be assessed, and all court costs whether a fine be assessed or not, in one or several sums;
(9) Support his dependents;

(10) Participate, for a time specified by the judge in any community-based program, including a community-service
work program under Section 16 of this article;

(11) Reimburse the county in which the prosecution was instituted for compensation paid to appointed counsel for
defending him in the case, if counsel was appointed, or if he was represented by a county-paid public defender, in an
amount that would have been paid to an appointed attorney had the county not had a public defender;

(12) Remain under custodial supervision in a community corrections facility, obey all rules and regulations of such
facility, and pay a percentage of his income to the facility for room and board;

(13) Pay a percentage of his income to his dependents for their support while under custodial supervision in a
community corrections facility;

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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(14) Submit to testing for alcohol or controlled substances;

(15) Attend counseling sessions for substance abusers or participate in substance abuse treatment services in a
program or facility approved or licensed by the Texas Commission on Alcohol and Drug Abuse;

(16) With the consent of the victim of a misdemeanor offense or of any offense under Title 7, [FN1] Penal Code,
participate in victim-defendant mediation;

(17) Submit to electronic monitoring;

(18) Reimburse the general revenue fund for any amounts paid from that fund to a victim, as defined by Article
56.01 of this code, of the defendant's offense or if no reimbursement is required, make one payment to the fund in an
amount not to exceed $50 if the offense is a misdemeanor or not to exceed $100 if the offense is a felony;

(19) Reimburse a law enforcement agency for the analysis, storage, or disposal of raw materials, controlled
substances, chemical precursors, drug paraphernalia, or other materials seized in connection with the offense;

(20) Pay all or part of the reasonable and necessary costs incurred by the victim for psychological counseling made
necessary by the offense or for counseling and education relating to acquired immune deficiency syndrome or
human immunodeficiency virus made necessary by the offense;

(21) Make one payment in an amount not to exceed $50 to a crime stoppers organization as defined by Section
414.001, Government Code, and as certified by the Crime Stoppers Advisory Council;

<Text of § 11(22) as amended by Acts 2005, 79th Leg,, ch. 956 § 2>

(22) Submit a blood sample or other specimen to the Department of Public Safety under Subchapter G, Chapter 411,
Government Code, {FN2] for the purpose of creating a DNA record of the defendant;

<Text of § 11(22) as amended by Acts 2005, 79th Leg., ch. 1224 § 18>

(22) Submit a DNA sample to the Department of Public Safety under Subchapter G, Chapter 411, Government
Code, [FN2] for the purpose of creating a DNA record of the defendant; and

(23) In any manner required by the judge, provide public notice of the offense for which the defendant was placed
on community supervision in the county in which the offense was committed; and

(24) Reimburse the county in which the prosecution was instituted for compensation paid to any interpreter in the
case.

(b) A judge may not order a defendant to make any payments as a term or condition of community supervision,
except for fines, court costs, restitution to the victim, and other conditions related personally to the rehabilitation of
the defendant or otherwise expressly authorized by law. The court shall consider the ability of the defendant to make

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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payments in ordering the defendant to make payments under this article.

(c) If the judge or jury places a defendant on community supervision, the judge shall require the defendant to
demonstrate to the court whether the defendant has an educational skill level that is equal to or greater than the
average skill level of students who have completed the sixth grade in public schools in this state. If the judge
determines that the defendant has not attained that skill level, the judge shall require as a condition of community
supervision that the defendant attain that level of educational skill, unless the judge determines that the defendant
lacks the intellectual capacity or the learning ability to ever achieve that level of skill.

(d) If the judge places a defendant on community supervision and the defendant is determined to have a mental
illness or be a person with mental retardation by an examining expert under Article 16.22 or Chapter 46B or in a
psychological evaluation conducted under Section 9(i) of this article, the judge may require the defendant as a
condition of community supervision to submit to outpatient or inpatient mental health or mental retardation
treatment if the:

(1) defendant's:
(A) mental impairment is chronic in nature; or

(B) ability to function independently will continue to deteriorate if the defendant does not receive mental health or
mental retardation services; and

(2) judge determines, in consultation with a local mental health or mental retardation services provider, that
appropriate mental health or mental retardation services for the defendant are available through the Texas
Department of Mental Health and Mental Retardation under Section 534.053, Health and Safety Code, or through
another mental health or mental retardation services provider.

(e) A judge granting community supervision to a defendant required to register as a sex offender under Chapter 62
shall require that the defendant, as a condition of community supervision:

(1) register under that chapter; and

(2) submit a DNA sample to the Department of Public Safety under Subchapter G, Chapter 411, Government Code,
for the purpose of creating a DNA record of the defendant, unless the defendant has already submitted the required
sample under other state law.

(f) A judge may not require a defendant to undergo an orchiectomy as a condition of community supervision.

(2) A judge who grants community supervision to a person may require the person to make one payment in an
amount not to exceed $50 to a children's advocacy center established under Subchapter E, Chapter 264, Family
Code, if the person is charged with or convicted of an offense under Section 21.11 or 22.011(a)(2), Penal Code.

(h) If a judge grants community supervision to a person convicted of an offense under Title 5, Penal Code, that the
court determines involves family violence, the judge may require the person to make one payment in an amount not
to exceed $100 to a family violence shelter center that receives state or federal funds and that serves the county in
which the court is located. In this subsection, “family violence” has the meaning assigned by Section 71.004, Family
Code, and “family violence shelter center” has the meaning assigned by Section 51.002, Human Resources Code.

() A judge who grants community supervision to a sex offender evaluated under Section 9A may require the sex
offender as a condition of community supervision to submit to treatment, specialized supervision, or rehabilitation

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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according to offense-specific standards of practice adopted by the Council on Sex Offender Treatment. On a finding
that the defendant is financially able to make payment, the judge shall require the defendant to pay all or part of the
reasonable and necessary costs of the treatment, supervision, or rehabilitation.

(@, (k) [Blank].

(D(1) If the court grants community supervision to a person convicted of an offense under Section 42.072, Penal
Code, the court may require as a condition of community supervision that the person may not:

(A) communicate directly or indirectly with the victim; or

(B) go to or near the residence, place of employment, or business of the victim or to or near a school, day-care
facility, or similar facility where a dependent child of the victim is in attendance.

(2) If the court requires the prohibition contained in Subdivision (1)(B) of this subsection as a condition of

community supervision, the court shall specifically describe the prohibited locations and the minimum distances, if
any, that the person must maintain from the locations.

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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Committee on Substance Abuse

Drug-Exposed Infants .

Recent studies have documented that an increas-
jng number of women of childbearing age are abus-
ing licit and illicit substances. Although statistical
data are insufficient, there are indications that
approximately 1 in 10 infants may be exposed to
illicit drugs during pregnancy. The National Insti-
tute on Drag Abuse 1988 National Household
Survey’ revealed that 8.8% of women of childbear-
ing age admitted to having used an illicit drug in
the month before questioning. A recent survey of
36 private and public hospitals® showed that ap-
proximately 11% of women delivering in these hos-
pitals had used illegal drugs at some time during
their pregnancies. A preliminary study in Pinellas
County, Florida, demonstrated that cocaine and
marijuans use during pregnancy were almost
equal:l)y distributed acroes racial and socioeconomie
lines -

These incidence deta parallel the increasing
number of infants being admitted to special-care
nurseries for complications cansed by their intra-
uterine exposure to aleohol and other drugs. It is
also important to consider that drug-exposed in-
fants often go unrecognized and are discharged
from the newborn nursery to homes whexe they are
at increased ritk for & complex of medical and social
problems including abuse and neglect.

This statement addresses illicit substance use in
pregnancy and its medical, social, mental health,
and legal consequences for children and families.
The Academy is developing a separate statement to
address the issue of infants exposed to slcohol in
utero.

THE PROBLEM

All {licit drugs reach the fetal circulation by
crossing the placenta and can cause direct toxic
effects on the fetus, as well gs fetal and maternal

The recommendations in this statement do not indicate an
exclusive conrse of treetment or procedure to be followed. Vari-
ations, taking inte account individual circurnstances, may be
appropriate. .
PEDIATRICS (ISSN D031 4005). Copyright ® 1990 by, the
American Academy of Pediatrics.

Requastors must comply with
Copynight law (Title 17 U.S. C:ade)‘

dependency. For example, the opiate-exposed fetus
may experience withdrawal in utero when drugs are
withdrawn from a dependent mother or, after deliv-
ery, when the mother’s use no longer directly affects
her newborn. Although the incidence of breast-
feeding by substance-abusing mothers is generally
low, it is important to counsel nursing mothers
about the hazards of drug use. See American Acad-
emy of Pediatrics policy statement "Transfer of
Drugs and Other Chemicals into Fuman Milk.™*

Symptoms of neonatal opiate withdrawal are
often present at birth but may not reach a peak
until 3 to 4 days or as late as 10 to 14 days after
birth.® Evidence of withdrawal from narcotics can
persist in a subacute form for 4 to 6 months after
birth.® Common features of the neonatal abstinence
syndrome mimic those of an adult’s withdrawal
from parcotics.® Significant signs and symptoms for
the neonate include the high-pitehed cry, sweating,
tremulousness, excoriation of the extremities, and
gastrointestinal disturbances. Although withdrawal
from nonnarcotic substances, such as marijuana,’
duoes not appear to result in as severe a syndrome
of abstinence as withdrawal from narcotics, the
npewborn may exhibit irritability and restlessness,
poor feeding, crying, and impaired neurobehavioral
activity also seen in the neonatal narcotics absti-
nence syndrome. There is 2 need for increased
research to define the degree of permanent residual
in these infants.

A major problem confronting pediatricians today
arises from the consequences of using cocaine dur-
ing pregnancy. As in other substance-abusing pop-
ulations, cocaine-dependent pregnant women have
a high incidence of infectious diseases, especially
hepatitis, acquired immunodeficiency syndrome,
and other sexually transmitted diseases® Other
problems during pregnancy are anticipated in a
population whick underutilizes prenatal care. Even
80, cocaine-using women often experience &n un-
complicated lebor and delivery, although they may
be at increased risk of sbruptio placentae™

Cocaine-exposed infants have an increased inci-
dence of premature birth, impaired fetal growth,*°
and neonatal seizures.'® Although a specific co-
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caine-withdrawal syndrome in the neonate has not
been defined clearly, signs of irritabibity and trem-
ulousness, lethargy, or an inability to respond ap-
propriately to stimulation may occur. Many, how-
ever, seem to have no specific clinical manifesta-
tions in the early neonatal period.

Perinatal cerebral infarctions have occurred in
infants whose mothers have used cocaine during
the few days before delivery.’® These perinatal cer-
ebral infarctions exemplify the severe morbidity
that may be associated with intrauterine exposure
to cocaine, Issues of increased rigk of malforma-
tions™"? and abnormalities of respiratory control'*
have been raised but await confirmatory studies.
Because most published studies of cocaine’s effect
on pregnancies and infants have focused on recog-
pized substance-sbusing populations, Little infor-
mation is availshle regarding the effects of low
doses of cocaine, In addition, interpretation of clin-
ical studies is complicated by the fact that abuse of
multiple drugs often occurs.

Environmental factors also place drug-exposed
children at high risk for abuse, neglect, and devel-
opmental delay. The long-term effecis on learning
and school performance of children exposed to il-
licit drugs in utero have not been well documented.
Although some research is in progress fo study this
issue, more emphasis is needed in this avea.

IMPLICATIONS FOR THE PEDIATRICIAN

Universal neonatal screening for illicit drugs is
not recommended. The long-term conseguences, ie,
the harms vs the benefits of “labeling® the infant
and/or the mother, are not known. However, since
there are well-documented and potential effects on
children exposed to drugs in utero, it is essential
that pediatricians recognize drug-exposed infants.
Obtaining a thorough maternal history in a non-
threatening organized manner, from all women, is
the key to diagnosis. Since many drug-exposed in-
fants exhibit no specific signs or symptoms at birth,
they may go unrecognized if pediatricians are not
alert to the issue during or after the newborn period.
Reliance on signs and symptoms is hampered by
the increasing prevalence of early discharge from
the nursery. Some drug-exposed infants will be
missed if physicians rely solely on toxicology
screens for diagnosis. Screens will surely be nega-
tive when drugs were used early in pregnancy and
can be negative even when women have taken drugs
during the 48 bours before delivery. Because urine
toxicology screens may vary among laboratories,
pediatricians should be aware that marijuana, its
metabolites, and metabolites of cocaine may not be
included unless requested specifically.

640 DRUG-EXPOSED INFANTS
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Infants and children of substance-abusing par-
ents and/or guardians are at increased risk for
physical, sesual, and emotional abuse. Although all
statds require physicians to report suspected child
abuse or neglect, some states also mandate report-
ing to Child Protective Services infants with neo-
patal drug screens positive for illicit diugs. Many
of these agencies are overburdened and unprepared
to deal appropriately with the potential fiood of
babies born to substance-abusing mothers. Pedia-
tricians should, therefore, work with their state
social service agencies and state legislatures to ex-
tend the assistance now available through Child
Protective Services, Until that is accomplished,
pediatricians should consider recruiting the assist-
ance of the local Child Protective Services agency
to provide multidisciplinary treatment and support
for the affected mother, child, and family. Chapters
of the Academy and local pediatricians should dis-
cuss with all prefessionsls and agencies involved
how multifaceted problems resulting from drug ex-
posure in utero might best bé addressed in their
communities. In general, a coordinated multidisci-
plinary approach in the development. of a plan
without criminal sanctions has the best chance of
helping children and families.

IMPLICATIONS FOR HEALTH CARE POLICY

Far too little is known about how to best manage
the problems posed by drug-exposed infants, There
sye virtually no date about which approaches are
effective in decreaging the use of illegal drugs during
pregnancy. Little is known about the difficulties
faced by these infants, both in the newborn period
and especially during their developmental years. It
is imperative that efforts to alleviate serious prob-
lems include evaluation of the efficacy of interven-
tions and ongoing observation and evaluation of
drog-exposed infants and children. The following
discussion of policy is necessitated by the critical
need for more information. .

Health policy issues posed by drug-exposed in-
fants can be divided into two components. The first
is how to prevent infants from being exposed to
potentially harmful drugs before birth; the gecond
is how to address the needs of drug-exposed infants
and children.

Prevention of exposure before birth is a vexing
problem that has defied solution. At the threshold
is a need to explore more effective ways to help
people resist the initial and subsequent use of drugs.

Even voluntary drug treatment programs, which
probably are the most desirable means of approach-
ing drug-using pregnant women, raise important
policy concerns. The most basic problem is that
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demand far exceeds supply. Mesting this need for
effective therapy must be a major national priority.
Moreover, although there is anecdotal evidence that
the few community-based, muliidisciplinary treat-
ment programs currently available may help preg-
nant women to stop using drugs, there is a critical
need to determine whether and which interventions
within these programs actually work.

The Acedemy believes that the most appropnate
way to prevent intrauterine drug exposure is to
educate women of childbearing age about the haz-
ards of drugs to the fetuses and to encourage drug
avoidance. If this fails, effective drug treatment

programs should be made readily available to preg-
nant women and to women anticipating and/or at
risk for pregnancy. Punitive measures taken toward
preguant women, such as criminal prosecution and

_incarceration, have no proven benefits for infant

heelth; although sanctions imposed by civil court
jnvolverment may be of benefit. The American
Academy of Pediatrics is concerned that such in-
voluntary measures may discourage mothers and
their infants from receiving the very medical care
and social support systems that are crucial to their
treatment.

Forced intervention after the birth of the drug-
exposed infant can occur in two different divisions
of the legal system. Within the civil justice system,
family or juvenile courts explicitly focus on the

Q impact on children and families and attempt to
protect children by sobiciting Child Protective Serv-
ices support for the family which sometimes entails
placing children outside the home. There are few
data about the effect of involvement in the civil
justice system on child outcome. One study, how-
ever, did demonstate better outcomes for physi-
cally abused children whose parenis were ordered
into therapy by a juvenile court than for children
whose parents only signed voluntary treatment
contracts.'®

Intervention can also be enforced by criminat
prosecution. Most states irapose criminal sanctions
aguinst the perpetrators of child abuse and neglect,
and recently a number of states have passed or are
considering laws that impose criminal penalties on
women who use drugs during pregnancy. There is
no evidence that these latter sanctions prevent in
utero drug exposure or belp drig-exposed children
after birth. Without strong evidence that involve-
ment with the criminal justice system serves to
prevent prenatal drug exposure or to improve chil-
dren's bealth, such intervention is unjustifiable.

Until the issue of how to prevent drug exposure
appropriately and effectively is resolved, we are Jeft

@ to deal with the second major health policy issue
which is how to address the needs of drug-exposed
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infants and children. Alihough there are some data
shout the potential for illicit drugs to cause eongen-
ital malformations and other health problems in
the infant and young child, little is known about
subsequent problems confronting drug-exposed in-
fants a3 they enter their school years and adoles-
cence. Longitudinal studies of these children are
crucial,

"Prevention andfor treatment of women using
illicit drugs during pregnancy is necessary to help
ensure the health of newbozn babies. Learning more
about the problems to drug-exposed infants and
children will require extensive rescarch, and ad-
dressing the issues of prevention and remediation
will require 2 societal commitment. Funds for re-
search, prevention, and treatient must be made
available, not only for the sake of these children,
but also for the benefit of society.

RECOMMENDATIONS

1. Pediatricians can be involved in organizing
mmmuﬁty-based social service or child protective
gervice syetems, designed to provide ezsential serv-
ices for drug-abusing women and their children.

2. A comprehensive medical and psychosoeial
history including specific inquiry regarding mater-
nal drug use should be a part of every newborn
evaluation.

3. Newborn urine toxicology should be regarded

-only as a potential adjunct to a thorough maternal

drug history. Universal toxicologic screening is not
recommended,

4. The pediatrician should include maternal drug
vse in the differential diagnosis of any neonate with
suggestive symptomatology.

5. The pediatrician should be knowledgeable
about state and local child protection reporting
requirements. .

6. In most ¢ircumstances, whenadrugexposed
infant or drug-abusing mother is identified, the
pediatrician should consider recruiting the assist-
ance of local child protective services in order to
provide multidisciplinary treatment and support for
the affected mother, child, and family.

7. The pediatrician should evaluate the drug-
exposed infant for other medical conditions asso-
ciated with maternal drug use, including the possi-
bility of concurrent sexvally transmitted diseases
in the mother and infant.

8. Since adverse effects of drug exposure may not
be evident at birth, the pediatrician should be alert
to potential long-term consequences which may
become apparent during ongoing care,

9, The American Academy of Pediatrics-supports
the development and evaluation of models of coor-
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dinated multidisciplinary prevention, intervention,
and treatment services which improve access o
early comprehensive care for all substance-abusing
pregnant women and their children. Evaluation of
current and new treatment modalities is imperative
to determine their effectiveness.

10. Funds for research, prevention, and treat-
ment should be made available to address issues of
drug-exposed infants.

11. The public must be assured of nonpunitive
access to comprehensive care which will meet the
needs of the substance-sbusing pregnant woman
and her infant. v

12. Pediatricians are encouraged to become ae-
tively involved in policy issues related to drug-
exposed infants and children at the federal, state,
and local levels.
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Maternal Decision Making, Ethics,
and the Law

ABSTRACT: Recent legal actions and policies aimed at protecting the fetus
as an entity separate from the woman have challenged the rights of pregnant
women to make decisions about medical interventions and have criminalized
maternal behavior that is believed to be associated with fetal harm or
adverse perinatal outcomes. This opinion summarizes recent, notable legal
cases; reviews the underlying, established ethical principles relevant to the
highlighted issues; and considers six objections to punitive and coercive
legal approaches to maternal decision making. These approaches 1) fail to
recognize that pregnant women are entitled to informed consent and bodily
integrity, 2) fail to recognize that medical knowledge and predictions of out-
comes in obstetrics have limitations, 3) treat addiction and psychiairic illness
as if they were moral failings, 4) threaten to dissuade women from prenatal
care, 5) unjustly single out the most vulnerable women, and 6) create the
potential for criminalization of otherwise legal maternal behavior. Efforts to
use the legal system to protect the fetus by constraining pregnant women’s
decision making or punishing them erode a woman’s basic rights to privacy
and bodily integrity and are not justified. Physicians and policy makers
should promote the health of women and their fetuses through advocacy of
healthy behavior; referral for substance abuse treatment and mental health
services when indicated; and development of safe, available, and efficacious
services for women and families.

Ethical issues that arise in the care of pregnant women are challenging to
physicians, politicians, lawyers, and ethicists alike. One of the fundamental
goals of medicine and society is to optimize the outcome of pregnancy.
Recently, some apparent attempts to foster this goal have been characterized
by legal action and policies aimed at specifically protecting the fetus as an
entity separate from the woman. These actions and policies have challenged
the rights of pregnant women to make decisions about medical interventions
and have criminalized maternal behavior that is believed to be associated
with fetal harm or adverse perinatal outcomes.

Practitioners who care for pregnant women face particularly difficult
dilemmas when their patients reject medical recommendations, use illegal
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drugs, or engage in a range of other behaviors that
have the potential to cause fetal harm. In such situ-
ations, physicians, hospital representatives, and
others have at times resorted to legal actions to
impose their views about what these pregnant
patients ought to do or to effect particular interven-
tions or outcomes. Appellate courts have held, how-
ever, that a pregnant woman’s decisions regarding
medical treatment should take precedence regard-
less of the presumed fetal consequences of those
decisions. In one notable 1990 decision, a District
of Columbia appellate court vacated a lower court’s
decision to compel cesarean delivery in a critically
ill woman at 26 weeks of gestation against her
wishes, stating in its opinion that “in virtually all
cases the question of what is to be done is to be
decided by the patient—the pregnant woman-—on
behalf of herself and the fetus” (1). Furthermore,
the court stated that it could think of no “extremely
rare and truly exceptional” case in which the state
might have an interest sufficiently compelling to
override a pregnant patient’s wishes (2). Amid often
vigorous debate, most ethicists also agree that a
pregnant woman’s informed refusal of medical
intervention ought to prevail as long as she has the
ability to make medical decisions (3, 4).

Recent legislation, criminal prosecutions, and
legal cases much discussed in both courtrooms and
newsrooms have challenged these precedents, rais-
ing the question of whether there are circumstances
in which a woman who has become pregnant may
have her rights to bodily integrity and informed con-
sent overridden to protect her fetus. In Utah, a
woman who had used cocaine was charged with
homicide for refusing cesarean delivery of a fetus
that was ultimately stillborn. In Pennsylvania, physi-
cians obtained a court order for cesarean delivery in
a patient with suspected fetal macrosomia. Across
the country, pregnant women have been arrested and
prosecuted for being pregnant and using drugs or
alcohol. These cases and the publicity they have
engendered suggest that it is time to revisit the ethi-
cal issues involved.

The ethics of caring for pregnant women and an
approach to decision making in the context of the
maternal—fetal relationship have been discussed in
previous statements by the American College of
Obstetricians and Gynecologists (ACOG) Commit-
tee on Ethics. After briefly reiterating those discus-
sions, this opinion will summarize recent, notable
cases; review the underlying, established ethical
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principles relevant to the highlighted issues; con-
sider objections to punitive and coercive legal
approaches to maternal decision making; and sum-
marize recommendations for attending to future
ethical matters that may arise.

Recent Cases

In March 2004, a 28-year-old woman was charged
with first-degree murder for refusing to undergo an
immediate cesarean delivery because of concerns
about fetal well-being and later giving birth to a girl
who tested positive for cocaine and a stillborn boy.
According to press reports, the woman was mentally
ill and intermittently homeless and had been brought
to Utah by a Florida adoption agency to give birth to
the infants and give them up. She ultimately pled
guilty to two counts of child endangerment.

In January 2004, a woman who previously had
given birth vaginally to six infants, some of whom
weighed close to 12 pounds, refused a cesarean deliv-
ery that was recommended because of presumed
macrosomia. A Pennsylvania hospital obtained a
court order to perform the cesarean delivery and gain
custody of the fetus before and after delivery, but the
woman and her husband fled to another hospital,
where she reportedly had an uncomplicated vaginal
delivery of a healthy 11-pound infant.

In September 2003, a 22-year-old woman was
prosecuted after her son tested positive for alcohol
when he was born in Glens Falls, New York. A few
days after the birth, the woman was arrested and
charged with two counts of child endangerment for
“knowingly feeding her blood,” containing alcohol, to
her fetus via the umbilical cord. Several months later,
her lawyers successfully appealed her conviction.

In May 1999, a 22-year-old woman who was
homeless regularly used cocaine while pregnant and
gave birth to a stillborn infant in South Carolina. She
became the first woman in the United States to be
tried and convicted of homicide by child abuse
based on her behavior during pregnancy and was
given a 12-year prison sentence. The conviction was
upheld in the South Carolina Supreme Court, and
the U.S. Supreme Court recently refused to hear her
appeal. At a postconviction relief hearing, expert tes-
timony supported arguments that the woman had
had inadequate representation, but the court held
that there was no ineffective assistance of counsel
and that she is not entitled to a new trial. This deci-
sion is being appealed.
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Ethical Considerations

Framing Ethics in Perinatal Medicine

It is likely that the interventions described in the pre-
ceding cases were motivated by a shared concept—
that a fetus can and should be treated as separable
and legally, philosophically, and practically inde-
pendent from the pregnant woman within whom it
resides. This common method of framing ethical
issues in perinatal medicine is not surprising given a
number of developments in the past several decades.
First, since the 1970s, the development of tech-
niques for imaging, testing, and treating fetuses has
led to the widespread endorsement of the notion that
fetuses are independent patients, treatable apart
from the pregnant women upon whom their
existence depends (5). Similarly, some bioethical
models now assert that physicians have moral obli-
gations to fetal “patients” that are separate from
their obligations to pregnant women (6). Finally, a
number of civil laws, discussed later in this section,
aim to create fetal rights separate from a pregnant
woman’s rights.

Although frameworks that treat the woman and
fetus as separable and independent are meant to sim-
plify and clarify complex issues that arise in obstet-
rics, many writers have noted that such frameworks
tend to distort, rather than illuminate, ethical and
policy debates (7). In particular, these approaches
have been criticized for their tendency to emphasize
the divergent rather than shared interests of the preg-
nant woman and fetus. This emphasis results in a
view of the maternal-fetal relationship as paradig-
matically adversarial, when in fact in the vast major-
ity of cases, the interests of the pregnant woman and
fetus actually converge.

In addition, these approaches tend to ignore the
moral relevance of relationships, including the phys-
ically and emotionally intimate refationship between
the woman and her fetus, as well as the relationships
of the pregnant woman within her broader social
and cultural networks. The cultural and policy con-
text, for example, suggests a predominantly child-
centered approach to maternal and child health,
which has influenced current perspectives on the
fetus. The prototype for the federal Maternal and
Child Health Bureau dates back to 1912, when the
first organization was called into existence by
reformers such as Florence Kelley, who stated that
“the U.S. should have a bureau to look after the child
crop,” and Julia Lathrop, who said that “the final
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purpose of the Bureau is to serve all children, to try
to work out standards of care and protection which
shall give to every child his fair chance in the world.”
The current home page of the Maternal and Child
Health Bureau web site cites as its “vision” an equal-
ly child-centered goal (8).

At times, in the current clinical and policy con-
texts, when the woman and fetus are treated as
separate individuals, the woman and her medical
interests, health needs, and rights as moral agent,
patient, and research subject fade from view. Con-
sider, first, women’s medical interests as patients.
Researchers performing “fetal surgery” —novel
interventions to correct fetal anatomic abnormali-
ties—have been criticized recently not only for their
tendency to exaggerate claims of success with
regard to fetal and neonatal health, but also for their
failure to assess the impact of surgery on pregnant
women, who also undertake the risks of the major
surgical procedures (9). As a result, several centers
performing these techniques now use the term “ma-
ternal—fetal surgery” to explicitly recognize the fact
that a woman’s bodily integrity and health are at
stake whenever interventions directed at her fetus
are performed. Furthermore, a study sponsored by
the National Institute of Child Health and Human
Development comparing maternal-fetal surgery
with postnatal repair of myelomeningocele (the
Management of Myelomeningocele Study) is now
assessing maternal as well as fetal outcomes,
including measurement of reproductive and health
outcomes, depression testing, and economic and
family health outcomes in women who participate
in the clinical trial.

Similarly, new civil laws that aim to treat the
fetus as separate and independent have been criti-
cized for their failure both to address the health
needs of the woman within whose body the fetus
resides and to recognize the converging interests of
the woman and fetus. In November 2002, a revision
of the state child health insurance program (sCHIP)
that expanded coverage to “individual(s) under the
age of 19 including the period from conception until
birth” was signed into law. The program does not
cover pregnant women older than 18 years except
when medical interventions could directly affect the
well-being of their fetuses. For example, under
sCHIP, intrapartum anesthesia is covered, according
to the U.S. Department of Health and Human
Services, only because “if a woman’s pain during a
labor and delivery is not reduced or properly




relieved, adverse and sometimes disastrous effects
can occur for the unborn child” (10).

Furthermore, for beneficiaries of sCHIP, many
significant women’s health issues, even those that
are precipitated by pregnancy (eg, molar gestation,
postpartum depression, or traumatic injury from
intimate partner violence not impacting the fetus),
are not covered as a part of routine antenatal care
(11). This approach has been criticized not only for
its failure to address the health needs of women,
but also for its failure to achieve the narrow goal
of improving child health because it ignores the
fact that maternal and neonatal interests converge.
For instance, postpartum depression is associated
with adverse effects in infants, including impaired
maternal—infant interaction, delayed cognitive and
emotional development, increased anxiety, and de-
creased self-esteem (12, 13). Thus, the law ignores
the fact that a critical component of ensuring the
health of newborns is the provision of comprehen-
sive care for their mothers.

Likewise, in April 2004, the Unborn Victims of
Violence Act was signed into law, creating a separate
federal offense if, during the commission of certain
federal crimes, an individual causes the death of, or
bodily injury to, a fetus at any stage of pregnancy.
The law, however, does not categorize the death of
or injury to a pregnant woman as a separate federal
offense, or create sentence enhancement for those
who assault or murder a woman while pregnant. The
statute’s sponsors explicitly rejected proposals that
had virtually identical criminal penalties but recog-
nized the pregnant woman as the victim, despite the
fact that murder is responsible for more pregnancy-
associated deaths in the United States than any other
cause, including hemorrhage and thromboembolic
events (14, 15). :

Beyond its impact on maternal and child health,
a failure to recognize the interconnectedness of the
pregnant woman and fetus has important ethical and
legal implications. Because an intervention on a
fetus must be performed through the body of a preg-
nant woman, an assertion of fetal rights must be rec-
onciled with the ethical and legal obligations toward
pregnant women as women, persons in their own
right. Discussions about rights of the unborn often
have failed to address these obligations. Regardless
of what is believed about fetal personhood, claims
about fetal rights require an assessment of the rights
of pregnant women, whose personhood within the
legal and moral community is indisputable.
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Furthermore, many writers have noted a moral
injury that arises from abstracting the fetus from
the pregnant woman, in its failing to recognize the
pregnant woman herself as a patient, person, and
rights-bearer. This approach disregards a fundamen-
tal moral principle that persons never be treated
solely as means to an end, but as ends in themselves.
Within the rhetoric of conflict and fetal rights, the
pregnant woman has at times been reduced to a ves-
sel—even a “fortress” holding the fetus “prisoner”
(16). As George Annas aptly described, “Before birth,
we can obtain access to the fetus only through its
mother, and in the absence of her informed consent,
can do so only by treating her as a fetal container, a
nonperson without rights to bodily integrity” (3).

Some writers have argued that at the heart of the
distorting influence of the “two-patient” model of
the maternal-fetal dyad is the fact that, according to
traditional theories that undergird medical ethics, the
very notion of a person or a patient is someone who
is physically separate from others. Pregnancy, how-
ever, is marked by a “particular and particularly
thoroughgoing kind of intertwinement” (17). Thus,
the pregnant woman and fetus fit awkwardly at best
into what the term “patient” is understood to mean.
They are neither physically separate, as persons are
understood to be, nor indistinguishably fused. A
framework that instead defines the professional eth-
ical obligations with a deep sensitivity to relation-
ships of interdependency may help to avoid the
distorting influence of the two-patient model as tra-
ditionally understood (18). Although this opinion
does not specifically articulate a novel comprehen-
sive conceptual model for perinatal ethics, in the dis-
cussion that follows, the Committee on Ethics takes
as morally central the essential connection between
the pregnant woman and fetus.

Ethics Committee Opinions and the Maternal-
Fetal Relationship

In the context of a framework that recognizes the
interconnectedness of the pregnant woman and fetus
and emphasizes their shared interests, certain opin-
ions previously published by the ACOG Committee
on Ethics are particularly relevant. These include:

* “Informed Consent” (19)

“Patient Choice in the Maternal-Fetal Relation-
ship” (20)

“At-Risk Drinking and Illicit Drug Use: Ethical
Issues in Obstetric and Gynecologic Practice”
2D
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One fundamental ethical obligation of health
care professionals is to respect patients’ autonomous
decision making and to adhere to the requirement
for informed consent for medical intervention. In
January 2004, the Committee on Ethics published a
revised edition of “Informed Consent” in which the
following points are defended:

* “Requiring informed consent is an expression of
respect for the patient as a person; it particular-
ly respects a patient’s moral right to bodily
integrity, to self-determination regarding sex-
uvality and reproductive capacities, and to the
support of the patient’s freedom within caring
relationships.”

* “The ethical requirement for informed consent
need not conflict with physicians’ overall ethical
obligation to a principle of beneficence; that is,
every effort should be made to incorporate a
commitment to informed consent within a com-
mitment to provide medical benefit to patients
and thus respect them as whole and embodied
persons.”

Pregnancy does not obviate or limit the require-
ment to obtain informed consent. Intervention on
behalf of the fetus must be undertaken through the
body and within the context of the life of the preg-
nant woman, and therefore her consent for medical
treatment is required, regardless of the treatment
indication. However, pregnancy presents a special
set of issues. The issues associated with informed
refusal of care by pregnant women are addressed in
the January 2004 opinion “Patient Choice in the
Maternal-Fetal Relationship” (20). This opinion
states that in cases of maternal refusal of treatment
for the sake of the fetus, “court-ordered intervention
against the wishes of a pregnant woman is rarely if
ever acceptable.” The document presents a review of
general ethical considerations applicable to pregnant
women who do not follow the advice of their physi-
cians or do not seem to make decisions in the best
interest of their fetuses. Although the possibility of a
justifiable court-ordered intervention is not com-
pletely ruled out, the document presents several rec-
ommendations that strongly discourage coercive
measures:

e “The obstetrician’s response to a patient’s
unwillingness to cooperate with medical advice
. .. should be to convey clearly the reasons for
the recommendations to the pregnant woman,
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examine the barriers to change along with her,
and encourage the development of health-pro-
moting behavior.”

* “[Even if] a woman’s autonomous decision
[seems] not to promote beneficence-based obli-
gations (of the woman or the physician) to the
fetus, . . . the obstetrician must respect the
patient’s autonomy, continue to care for the
pregnant woman, and not intervene against the
patient’s wishes, regardless of the conse-
quences.”

* “The obstetrician must keep in mind that med-
ical knowledge has limitations and medical
Jjudgment is fallible” and should therefore take
great care “to present a balanced evaluation of
expected outcomes for both [the woman and the
fetus].”

* “Obstetricians should consider the social and
cultural context in which these decisions are
made and question whether their ethical judg-
ments reinforce gender, class, or racial inequal-
ity.”

In addition to revisiting questions of how practi-
tioners should address refusal of treatment in the
clinic and delivery room, the four cases outlined pre-
viously illustrate punitive and coercive policies
aimed at pregnant women who engage in behaviors
that may adversely affect fetal well-being. The 2004
opinion “At-Risk Drinking and lilicit Drug Use:
Ethical Issues in Obstetric and Gynecologic
Practice” (21) specifically addresses addiction and
the prosecution of women who use drugs and alco-
hol during pregnancy and recommends strongly
against punitive policies:

* “Addiction is not primarily a moral weakness, as
it has been viewed in the past, but a ‘brain dis-
ease’ that should be included in a review of sys-
tems just like any other biologic disease
process.”

» “Recommended screening . . . connected with
legally mandated testing or reporting . . . endan-
ger[s] the relationship of trust between physician
and patient, place[s] the obstetrician in an adver-
sarial relationship with the patient, and possibly
conflict[s] with the therapeutic obligation.”

* Punitive policies “are unjust in that they indict
the woman for failing to seek treatment that
actually may not be available to her” and in that
they “are not applied evenly across sex, race,
and socioeconomic status.”
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* Physicians must make a substantial effort to
“treat the patient with a substance abuse prob-
lem with dignity and respect in order to form a
therapeutic alliance.”

Finally, recent legal decisions affirm that physi-
cians have neither an obligation nor a right to per-
form prenatal testing for alcohol or drug use without
a pregnant woman'’s consent (22, 23). This includes
consent to testing of the woman that could lead to
any form of reporting, both to legal authorities for
purposes of criminal prosecution and to civil child
welfare authorities.

Against Coercive and Punitive Legal Approaches
to the Maternal-Fetal Relationship

This section addresses specifically the ethical issues
associated with the cases outlined previously and
delineates six reasons why restricting patients’ liber-
ty and punishing pregnant women for their actions
during pregnancy that may affect their fetuses is nei-
ther wise nor justifiable. Each raises important
objections to punishing pregnant women for actions
during pregnancy; together they provide an over-
whelming rationale for avoiding such approaches.

1. Coercive and punitive legal approaches to preg-
nant women who refuse medical advice fail to
recognize that all competent adults are entitled to
informed consent and bodily integrity.

A fundamental tenet of contemporary medical ethics
is the requirement for informed consent, including
the right of competent adults to refuse medical inter-
vention. The Committee on Ethics affirms that
informed consent for medical treatment is an ethical
requirement and is an expression of respect for the
patient as a person with a moral right to bodily
integrity (19).

The crucial difference between pregnant and
nonpregnant individuals, though, is that a fetus is
involved whose health interests could arguably be
served by overriding the pregnant woman’s wishes.
However, in the United States, even in the case of
two completely separate individuals, constitutional
law and common law have historically recognized
the rights of all adults, pregnant or not, to informed
consent and bodily integrity, regardless of the
impact of that person’s decision on others. For
instance, in 1978, a man suffering from aplastic ane-
mia sought a court order to force his cousin, who
was the only compatible donor available, to submit

to bone marrow harvest. The court declined,

explaining in its opinion:
For our law to compel the Defendant to submit to an
intrusion of his body would change every concept
and principle upon which our society is founded. To
do so would defeat the sanctity of the individual and
would impose a rule which would know no limits. . . .
For a society that respects the rights of one individ-
ual, to sink its teeth into the jugular vein or neck of
its members and suck from it sustenance for another
member, is revolting to our hard-wrought concepts of
jurisprudence. Forcible extraction of living body tis-
sues causes revulsion to the judicial mind. Such
would raise the specter of the swastika and the

Inquisition, reminiscent of the horrors this portends.
24

Justice requires that a pregnant woman, like any
other individual, retain the basic right to refuse med-
ical intervention, even if the intervention is in the
best interest of her fetus. This principle was chal-
lenged unsuccessfully in June 1987 with the case of
a 27-year-old woman who was at 25 weeks of ges-
tation when she became critically ill with cancer.
Against the wishes of the woman, her family, and
her physicians, the hospital obtained a court order
for a cesarean delivery, claiming independent rights
of the fetus. Both mother and infant died shortly
after the cesarean delivery was performed. Three
years later, the District of Columbia Court of
Appeals vacated the court-ordered cesarean delivery
and held that the woman had the right to make health
care decisions for herself and her fetus, arguing that
the lower court had “erred in subordinating her right
to bodily integrity in favor of the state’s interest in
potential life” (1).

2. Court-ordered interventions in cases of inforined
refusal, as well as punishment of pregnant women
for their behavior that may put a fetus at risk,
neglect the fact that medical knowledge and pre-
dictions of outcomes in obstetrics have limitations.

Beyond its importance as a means to protect the
right of individuals to bodily integrity, the doctrine
of informed consent recognizes the right of individ-
uals to weigh risks and benefits for themselves.
‘Women almost always are best situated to understand
the importance of risks and benefits in the context
of their own values, circumstances, and concerns.
Furthermore, medical judgment in obstetrics itself
has limitations in its ability to predict outcomes. In
this document, the Committee on Ethics has argued
that overriding a woman’s autonomous choice,
whatever its potential consequences, is neither ethi-
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cally nor legally justified, given her fundamental
rights to bodily integrity. Even those who challenge
these fundamental rights in favor of protecting the
fetus, however, must recognize and communicate
that medical judgments in obstetrics are fallible (25).
And fallibility—present to various degrees in all
medical encounters—is sufficiently high in obstetric
decision making to warrant wariness in imposing
legal coercion. Levels of certainty underlying med-
ical recommendations to pregnant women are
unlikely to be adequate to justify legal coercion and
the tremendous impact on the lives and civil liberties
of pregnant women that such intervention would
entail (26). Some have argued that court-ordered
intervention might plausibly be justified only when

certainty is especially robust and the stakes are espe- -

cially high. However, in many cases of court-
ordered obstetric intervention, the latter criterion has
been met but not the former. Furthermore, evidence-
based medicine has revealed limitations in the abili-
ty to concretely describe the relationship of maternal
behavior to perinatal outcome. Criminalizing women
in the face of such scientific and clinical uncertainty
is morally dubious. Not only do these approaches fail
to take into account the standards of evidence-based
medical practice, but they are also unjust, and their
application is likely to be informed by bias and opin-
ion rather than objective assessment of risk. ‘
Consider, first, the limitations of medical judg-
ment in predicting birth outcomes based on mode of
childbirth. A study of court-ordered obstetric inter-
ventions suggested that in almost one third of cases
in which court orders were sought, the medical judg-
ment was incorrect in retrospect (27). One clear
example of the challenges of predicting outcome is
in the management of risk associated with shoulder
dystocia in the setting of fetal macrosomia—which
is, and should be, of great concern for all practition-
ers. When making recommendations to patients,
however, practitioners have an ethical obligation to
recognize and communicate that accurate diagnosis
of macrosomia is imprecise (20). Furthermore,
although macrosomia increases the risk of shoulder
dystocia, it is certainly not absolutely predictive; in
fact, most cases of shoulder dystocia occur unpre-
dictably among infants of normal birthweight. Given
this uncertainty, ACOG makes recommendations
about when cesarean delivery may be considered,
not about when it is absolutely indicated. Because of
the inability to determine with certainty when a sit-
uvation is harmful to the fetus or pregnant woman and
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the inability to guarantee that the pregnant woman
will not be harmed by the medical intervention,
great care should be exercised to present a balanced
evaluation of expected outcomes for both parties
(20). The decision about weighing risks and benefits
in the setting of uncertainty should remain the preg-
nant woman’s to make in the setting of supportive,
informative medical care.

Medical judgment also has limitations in that
the relationship of maternal behavior to pregnancy
outcome is poorly understood and may be exagger-
ated in realms often mistaken to be of moral rather
than medical concern, such as drug use. For
instance, recent child development research has not
found the effects of prenatal cocaine exposure that
earlier uncontrolled studies reported (28). It is now
understood that poverty and its concomitants— poor
nutrition and inadequate health care—can account
for many of the effects popularly attributed to
cocaine. Before these data emerged, the criminal
Justice approach to drug addiction during pregnancy
was fueled to a great degree by what is now under-
stood to be the distorting image of the “crack baby.”
Such an image served as a “convenient symbol for
an aggressive war on drug users [that] makes it eas-
ier to advocate a simplistic punitive response than to
address the complex causes of drug use” (29). The
findings questioning the impact of cocaine on peri-
natal outcome are among many considerations that
bring sharply into question any possible justification
for a criminal justice approach, rather than a public
health approach, to drug use during pregnancy.
Given the incomplete understanding of factors
underlying perinatal outcomes in general and the
contribution of individual behavioral and socioeco-
nomic factors in particular, to identify homeless and
addicted women as personally, morally, and legally
culpable for perinatal outcomes is inaccurate, mis-
leading, and unjust.

3. Coercive and punitive policies treat medical prob-
lems such as addiction and psychiatric illness as
if they were moral failings.

Regardless of the strength of the link between an
individual’s behaviors and pregnancy outcome,
punitive policies directed at women who use drugs
are not justified, because these policies are, in effect,
punishing women for having a medical problem.
Although once considered a sign of moral weakness,
addiction is now, according to evidence-based med-
icine, considered a disease—a compulsive disorder

cl11




requiring medical attention (30). Pregnancy should
not change how clinicians understand the medical
nature of addictive behavior. In fact, studies over-
whelmingly show that pregnant drug users are very
concerned about the consequences of their drug
use for their fetuses and are particularly eager to
obtain treatment once they find out they are preg-
nant (31, 32). Despite evidence-based medical rec-
ommendations that support treatment approaches to
drug use and addiction (21), appropriate treatment is
particularly difficult to obtain for pregnant and par-
enting women and the incarcerated (29). Thus, a
disease process exacerbated by social circum-
stance—not personal, legal, or moral culpability —
is at the heart of substance abuse and pregnancy.
Punitive policies unfairly make pregnant women
scapegoats for medical problems whose cause is
often beyond their control.

In most states, governmental responses to preg-
nant women who use drugs have upheld medical
characterizations of addiction. Consistent with long-
standing U.S. Supreme Court decisions recognizing
that addiction is an illness and that criminalizing it
violates the Constitution’s Fighth Amendment prohi-
bitions against cruel and unusual punishment, no state
has adopted a law that specifically creates unique
criminal penalties for pregnant women who use drugs
(33). However, in South Carolina, using drugs or
being addicted to drugs was effectively criminalized
when the state supreme court interpreted the word
“child” in the state’s criminal child endangerment
statute to include viable fetuses, making the child
endangerment statute applicable to pregnant women
whose actions risk harm to a viable fetus (23). In all
states, women retain their Fourth Amendment free-
dom from unreasonable searches, so that pregnant
women may not be subject to nonconsensual drug
testing for the purpose of criminal prosecution.

Partly on the basis of the understanding of addic-
tion as a compulsive disorder requiring medical atten-
tion, medical professionals, U.S. state laws, and the
vast majority of courts do not support unique crimi-
nal penalties for pregnant women who use drugs.

4. Coercive and punitive policies are potentially
counterproductive in that they are likely to dis-
courage prenatal care and successful treatinent,
adversely affect infant mortality rates, and under-
mine the physician—patient relationship.

Even if the aforementioned ethical concerns could
be addressed, punitive policies would not be justifi-

able on utilitarian grounds, because they would like-
ly result in more harm than good for maternal and
child health, broadly construed. Various studies have
suggested that attempts to criminalize pregnant
women'’s behavior discourage women from seeking
prenatal care (34, 35). Furthermore, an increased
infant mortality rate was observed in South Carolina
in the years following the Whitner v State decision
(36), in which the state supreme court concluded
that anything a pregnant woman does that might
endanger a viable fetus (including, but not limited
to, drug use) could result in either charges of child
abuse and a jail sentence of up to 10 years or homi-
cide and a 20-year sentence if a stillbirth coincides
with a positive drug test (23). As documented previ-
ously (21), threats and incarceration have been inef-
fective in reducing the incidence of alcohol and drug
abuse among pregnant women, and removing chil-
dren from the home of an addicted mother may sub-
ject them to worse risks in the foster care system. In
fact, women who have custody of their children
complete substance abuse treatment at a higher rate
(37-39).

These data suggest that punishment of pregnant
women might not result in women receiving the
desired message about the dangers of prenatal sub-
stance abuse; such measures might instead send an
unintended message about the dangers of prenatal
care. Ultimately, fear surrounding prenatal care
would likely undermine, rather than enhance, mater-
nal and child health. Likewise, court-ordered inter-
ventions and other coercive measures may result in
fear about whether one’s wishes in the delivery room
will be respected and ultimately could discourage
pregnant patients from seeking care. Encouraging
prenatal care and treatment in a supportive environ-
ment will advance maternal and child health most
effectively.

5. Coercive and punitive policies directed toward
pregnant women unjustly single out the most vul-
nerable womert.

Evidence suggests that punitive and coercive poli-
cies not only are ethically problematic in and of
themselves, but also unfairly burden the most vul-
nerable women. In cases of court-ordered cesarean
deliveries, for instance, the vast majority of court
orders have been obtained against poor women of
color (27, 40).

Similarly, decisions about detection and man-
agement of substance abuse in pregnancy are fraught
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with bias, unfairly burdening the most vulnerable
despite the fact that addiction occurs consistently
across race and socioeconomic status (41). In the
landmark case of Ferguson v City of Charleston,
which involved selective screening and arrest of
pregnant women who tested positive for drugs, 29 of
30 women arrested were African American. Studies
suggest that affluent women are less likely to be
tested for use of illicit drugs than poor women of
color, perhaps because of stereotyped but demon-
strably inaccurate assumptions about drug use. One
study found that despite similar rates of substance
abuse across racial and socioeconomic status,
African— American women were 10 times more like-
ly than white women to be reported to public health
authorities for substance abuse during pregnancy
(42). These data suggest that, as implemented, many
punitive policies centered on maternal behaviors,
including substance use, are deeply unjust in that
they reinforce social and racial inequality.

6. Coercive and punitive policies create the potential
Jor criminalization of many types of otherwise
legal maternal behavior.

In addition to raising concerns about race and
socioeconomic status, punitive and coercive policies
may have even broader implications for justice for
women. Because many maternal behaviors are asso-
ciated with adverse pregnancy outcome, these poli-
cies could result in a society in which simply being
a woman of reproductive potential could put an indi-
vidual at risk for criminal prosecution. For instance,
poorly controlled diabetes is associated with numer-
ous congenital malformations and an excessive rate
of fetal death. Periconceptional folic acid deficiency
is associated with an increased risk of neural tube
defects. Obesity has been associated in recent stud-
ies with adverse pregnancy outcomes, including
preeclampsia, shoulder dystocia, and antepartum
stillbirth (43, 44). Prenatal exposure to certain
medications that may be essential to maintaining a
pregnant woman’s health status is associated with
congenital abnormalities. If states were to consis-
tently adopt policies of punishing women whose
behavior (ranging from substance abuse to poor
nutrition to informed decisions about prescription
drugs) has the potential to lead to adverse perinatal
outcomes, at what point would they draw the line?
Punitive policies, therefore, threaten the privacy and
autonomy not only of all pregnant women, but also
of all women of reproductive potential.
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Recommendations

In light of these six considerations, the Committee
on Ethics strongly opposes the criminal prosecution
of pregnant women whose activities may appear to
cause harm to their fetuses. Efforts to use the legal
system specifically to protect the fetus by constrain-
ing women’s decision making or punishing them for
their behavior erode a woman'’s basic rights to pri-
vacy and bodily integrity and are neither legally nor
morally justified. The ACOG Committee on Ethics
therefore makes the following recommendations:

¢ In caring for pregnant women, practitioners
should recognize that in the majority of cases,
the interests of the pregnant woman and her
fetus converge rather than diverge. Promoting
pregnant women'’s health through advocacy of
healthy behavior, referral for substance abuse
treatment and mental health services when nec-
essary, and maintenance of a good physician—
patient relationship is always in the best interest
of both the woman and her fetus.

* Pregnant women’s autonomous decisions
should be respected. Concerns about the impact
of maternal decisions on fetal well-being should
be discussed in the context of medical evidence
and understood within the context of each
woman’s broad social network, cultural beliefs,
and values. In the absence of extraordinary cir-
cumstances, circumstances that, in fact, the
Committee on Ethics cannot currently imagine,
judicial authority should not be used to imple-
ment treatment regimens aimed at protecting the
fetus, for such actions violate the pregnant
woman’s autonomy.

* Pregnant women should not be punished for
adverse perinatal outcomes. The relationship
between maternal behavior and perinatal out-
come is not fully understood, and punitive
approaches threaten to dissuade pregnant
women from seeking health care and ultimately
undermine the health of pregnant women and
their fetuses.

* Policy makers, legislators, and physicians
should work together to find constructive and
evidence-based ways to address the needs of
women with alcohol and other substance abuse
problems. This should include the development
of safe, available, and efficacious services for
women and families.
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Information about
Methamphetamine Use in Pregnancy

Methamphetamine use has become widespread in the U.S., particularly in the
western, mountain and central states and in rural areas. This stimulant (also
known as meth, ice, and crystal meth) is inexpensive and readily available
because of local clandestine laboratories and a recent supply of inexpensive and
very pure methamphetamine from Mexico!. Methamphetamine can be smoked,
sniffed, administered orally, or injected. During periods of repeated use,
tolerance develops, enabling users to administer amounts that would be fatal
under other circumstances. It can produce cardiovascular, neurological,
digestive and psychiatric symptoms. Acute discontinuation of methamphetamine
use can produce withdrawal symptoms such as depression, anxiety, fatigue,
paranoia, and aggression.

The effects of maternal methamphetamine use can not be separated from other
factors. As with drugs such as cocaine, pregnant methamphetamine users rarely
use methamphetamine alone. Alcohol, cigarettes and marijuana are often used
with methamphetamine. Pregnant methamphetamine users may also have poor
diet and lack of adequate prenatal care. Therefore, even when poor birth
outcome appears to be associated with methamphetamlne exposure it may be
due to these concurrent maternal health behaviors?. The National Toxicology
Program, U.S. Department of Health and Human Services, Center for the
Evaluation of Risks to Human Reproduction (CERHR), expert panel report on
methamphetamine concluded that “in terms of the potential adverse reproductive
and developmental effects of methamphetamine exposure, studies that focused
upon humans were uninterpretable due to such factors as a lack of control of
potential confounding factors and the issue of the purity and contaminants of the
methamphetamine used by the drug abusers®.’

There is no syndrome or disorder that can specifically be identified for babies
who were exposed in utero to methamphetamine. The term “meth baby” or “ice
baby" is stigmatizing and should not be used.

It is important for the clinician to remember that alcohol and cigarette use during
pregnancy are the most prevalent and impacting substances of abuse on the
fetus. Alcohol consumption during pregnancy is a leading preventable cause of
mental retardation, developmental delay and birth defects in the fetus®. Smoking
during pregnancy has been causally linked to premature rupture of membranes,
low birth weight and perinatal mortality, including SIDS®. Therefore all pregnant
women should be routinely asked and counseled about all substance use.
(continued)
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The role of the women’s health clinician is to identify methamphetamine use as
well as the use of other substances and to support the pregnant woman.
Mandated reporting of pregnant women for substance use may endanger the
relationship of trust between the physician and patient, placing the obstetrician in
an adversarial relationship with the patient and possibly creating conflict with the
therapeutic obligation®. If pregnant women become reluctant to seek medical
care because they fear being reported for illegal drug use, these strategies will
actually increase the risks to the woman and the fetus rather than reduce the
consequences of substance abuse’. Seeking obstetric-gynecologic care should
not expose a woman to criminal or civil penalties or the loss of custody of her
children®. If methamphetamine use is suspected, the medical provider should
discuss the suspicion with the patient and, if drug testing is to be carried out, to
inform the patient about the nature and purpose of the test and how the test
results will be used and to gain her consent for testing. Because of the possible
implications of a positive drug screen, the rights of patients to autonomy and
privacy are to be respected®. Methamphetamine has a strong addictive quality
and referral to a substance abuse treatment program is encouraged.
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Law and Medicine/Board of Trustees Report s

Helene M. Cole, MD, Section Editor

: ILegal Interventions During Pregnancy

Court-Ordered Medical Treatments and Legal Penalties
for Potentially Harmful Behavior by Pregnant Women

ORDINARILY, the pregnant woman, in consultetion with
her physician, acts in all reasonable way=s to enhance the
health of her fetus. Indeed, clinicians are frequently im-

with the amount of personal health risk nndextaken
and voluntary self-restraint exhibited by the pregnant wom-
sn for the sake of her fetus and to help ensure that her child
will be as healthy as possible.” In a limited number of situa-
{ions, however, a pregnant womsan may reject a medical
treptment or procedure that her physician belioves would
benefit the health of her fetus, For instance, she may refuse to
submit 0 a cesarean section when her physician believes that
a cesarean section is in the best interests of the fetus. Or a
pregnant woman may behave in ways that are potentially
detrimental to fetal well-being, for example, taking illegal
drugs while pregnant.

Increasingly, legal interventions are being sought in cases

in which the decisions or actions of pregnant women de not
accord with medieal recommmendations that could benefit fatal
health. Physicians bave sought, and some courts have grant-
ed, permission to override refusals of pregnant women to
gubmit to medical procedures. Public officials have tried to
impose legal penaltien an women whose behavioris not in the
best interest of the fetus. This report, which is based on the
deliberations of the Committes of Medicolegsl Problems, dis-
cusses the varfous legal and policy concerns and makes recom-
mendatioms regarding legal interventions in pregnancy.
SEEKING COURT ORDERS TO OVERRIDE THE MEDICAL
PREFERENCES OF PREGNANT WOMEN

Recent Medical Advances Enable Physicians to Addrass
the Health of the Fetus More Directly

Until recently, promoting fetal well-being was generally
not & separate endeavor from promoting the health of the
pregnant woman. Advances in medicine and surgery, howev-
e, have increased the ability of physicians to direet medieal
procedures epecifically at the fetus. Diagnostic tools, such as
ultrasoncgraphy, amniocentesis, or chorionie villus sampling,
ean be uised to detect fetal abnormalities that, in some mes,
may be treated through prenatal therapy or fetal surgery.*

Theabilltyhotreattheﬁemsmoredlmeﬁythanmthepast
has given rige to the question f whether a pregnant woman
has a legal obligation to undergo medical treatments that
¢ould benefit the fetus. When a pregnant woman refuses
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{reatment or procedures that could henefit fetal health, a
confliet nrises between her right to make medical decisions
that affect the health of her fetus and herself and the state’s
desire tointervene pn behalf of the fetus.

. Questions and eoneernx over a pregnant woman’s legal
obligations to accept medical care are exacerbated by the
uni¢pre physieal relationship that exists between a pregnant
woman and her fetus. Invarizbly, one carmot be treated with-
out affecting the other. Performing medical procedures
against the pregnant woman’ will violates her right to in-
formed consent. and her eonstitutional right to bedily integri-
ty** These rights are among the most basic and are well
established in both society and medieine, However, preserva-

tion of these rights may come at the rigk of preventabla fetal

impairment or death,

Moral and Legal Responsibliities of the
Pregnant Woman Toward Her Fetus

A womanwho chooses to carry her pregnamcy to termhag a
maoral responsibility to make reasonsble efforta toward pre-
serving fatal health. This moral responsibility, however, does
not necessarily imply a legal duty to accept medical proce-
dures or treatments in order to bemefit the fetus.

e
Board of Trustees

Members of the Board of Trustees include the following: Lunnie B.

* Brirtaw, MD, San Pahlo, Galif; Rufos K. Broadway, MD, Miand, Fia;

JoImL. Glowe,lm Schenectady, NY, Speaker; Mary Ann Conto-
gisnnis, MD, Winston-Salem, NC; James E. Davis, MD, Durbam,
NC, Immediate Past-President; J’ohn H. Dawson, HD Seattle,
‘Wash;NancyW Dickey, MD, Riclonond, Tex; Ray W. &ﬂordJr,
MD, Cleveland, Ohio; Aten . Hartford, Cambridgs, Mass, Student
'h-ustee'WilliamE Jacott, MD, Minneapolis, Minn; Daniel H. John-
aanJr,MD Metzirie, Lz, Vme-Speakm" Robert A, MeAfee, MD,
South Portland, Me;AhnR. Neleon, MD, Salt Lake City, Utsh,
Preaident; Joseph T MD, Houston, Tex, V‘we—Chan‘man,
Rayxnondswathat,lm Waa}nngtun,DC John J, Ring, MD, Mun-
delein, THl, Chsirman; Jerald R. Schenken, MD, Omahs, Neb, Secre-
tary-Tressurer; C, John Tupper, MD, Davis, Gaht President-Eleet,
Frank B. Walken, MD, GrossePohbeFams,Mich

Members of the Committee on Medicolegal Problems include the
following: Dick K. Cason, MDD, Hillsboro, Tex; Frederick W. Cheney,
MD, Seattle, Wash; Clarence H. Demer,.Tr,lrl‘D Des Moines, Towz;
mmdc Gmndnn,MD Harrishurg, Pa, Chaizman; Francis X.
Lieh, MD, Bloomfield, Comm; John A. Msxtin, MI}, Roanoke, Va;
Eugenas Ogrodll,lﬂ) Sacramento, Cabif,

neAnmmMe&cﬂAssmhmstsﬁwﬁmmDmd
Orentlicher, MD, JD, secretary, Commitiee on Medicolegal Prob-
I;::s, and Kriaten Ha!kuln,shﬁ-‘a.ssodate, Cormnittee on Medicolegal

blems.
m

Pregnancy—Board of Trustees 2663

C18

316




510643 5598

INTERLIBRARY SERVIC

Legal Precedent,.—Several courts have considered the
issue of legal interventions to impose medieal treatments on
pregnant women However, few requests for court-ardered
obstetrical interventions have been reviewed by appellate
courts. Only two appellate eourts have considered a decision
to override 2 pregnant woman's refisal of 2 blood transfueion.
In 1964, the New Jersey Supreme Court ordered a blood
transfusion for a pregnant woman who refused the transfi-
sion on religious grounds.” Also in 1964, an appeals comrtinthe
District of Cohumbia ruled that g pregnant woman cold be
forced to undergo a blood transfusion for the sake of her
fetus.® However, both of these cases were decided in the early
1960s, before the current legal emphasis on the integrity of
the individual and the right to refuse trestment.

Approsimately two dozen courts have been asked to arder
cesaresn sections. Only two of these cases have reached the
appellate level. In one, a trial court judge in the District of
Columbia ordered a cesarean section on a woman who was
terminally iil.” The woman’s treatment desires and her com-
petency were major points of controverdy in this case, The
District of Cohumnbia Court of Appeals, enbanc, rnled that the
lower conrt was in errar for ordering the cesarean sectinn.
The court of appeals ruled that rather than weighing the
interests of the state (in protecting the potential life of the
fetus) against the interests of the pregnant woman, the lower
court should have used “snbstituted” judgment and pro-
ceeded according to what it could best agcertain the pregnant
woman's wishes would have been.

In 1881, a trial court in Georgia ordered a cesarean section
performed on a2 woman who had refused the operation for
religions reagone. The physician involved dingnosed placenta
revia, with & 99% to 100% chance of fetal demise if vaginal
delivery oceurred.” The Georgia Supreme Court, with mini-
mal explanation ar policy discussion, refused to stay the trial

courts erder. A few days after tha court’s denial of & stay, the

woman had a safe vaginal delivery.

The remainder of this section of the repart provides an
anslysis of relevant law and policy considerations and recom-
mends gnidelines on the extent to which 2 pregnant woman's
moral duties toward the fetus should be legslly enforeed.

Distinctions Detween Moral and Legal Responzibil-
ities.—Society places » positive moral value on aiding those
who may need help or be in danger, yet it dogs not ordinarily
impaose a legal duty an specifie individuals to render that
needed asgistance.” This reluctance to impose a legal duty on
{he individual ia especially strong where rendering aid wounld
posea risk to the health of the individual or would require an
invasion of his or her bodily integrity.*™*

There is also no legal duty for an individual to render aid
even if a life would be saved and the assistance rendered
would ineur minimal risk to the health of the person providing
the aid. For example, a person need not donate hone marrow
to & eonsin who is dying of apiastic anemia ® _

Yet the responsibility of a pregnant woman to her fetus is
stronger than that of one individual to ancther, The duty of a
pregnant woman to her fetns is more akin to the cbligations of
#parent to kis or her child, And in fact, a parent’s duty to his
or her child is enforced with legal sanctions. The parent-child
relationship is considered a “special relationship” ender “Sa-
maritan” law." Samaritan law, which applies to duties te
vender aid, provides that those people who have a special
relationship te another person, such as bmkeeper to guest or

2664 JAMA, Novembar28, 1990—Vol 264, No. 20
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common carrier Lo passenger, have a legal obligation to came
to the aid of that persen.™

Eivep in cases of special relationships, however, the obligy.
tion to render aid is minimal and eannet require the reseaertg
endanger him or herself® For example, if a child needed 3
bone marrow transpiant, but the cnly eompatible donor wag
the childs father, the father wauld not be legally required to
donate his bone merrow to his ehild,

There are other situations in which 8 parent’s obligation tq
his or her child is legzlly enforced. Parents clearly have hoth g
maral and legal duty to provide reasonable medical care for
their children. All states legally require parents to provide
such care.™ A pregnant woman who refoses a surgical inter-
vention, treatment, or therapy that might benefit fetal health
is,"in practical terms, withholding medical care from-her
fetus. However, in the case of & pregnant woman, in order for
her not to withhold medical freatment, she generally must
accept a risk to her life or health, as well as bodily invasion of
her person. Just as parental legal obligations to provide medi-
calcare tochikiren do not include compelled acceptance of risk
to life or health, neither should a pregnant woman’ obligs-
tions to her fetus inclode the acceptance of such risk.

Current procreative law reflects this prineiple. Under Roe
v Wade, the stabel intevest in potential life becomes eompel-
ling at the peint of viability. ™ It is at that point, therefore, that
the state may prevent 2 woman from having an abortion.
Nevertheless, the state may not adopt postviabdlity abertion
regulations that trade off risks to the health of the pregnant
woman against benefits to the health of her fetus,™

In addition, legally enforcing a pregoant woman’ moral
obligation to the fetus creates s buvden or penalty on pregman-
cy itself™ The right to bear 5 ckild is constitutionally ypro-
tected.? Forcing a pregnant woman to tndertake a health risk
or to accept an invasive procedure against her will burdens
her decision to have a child.?

Even 3 viable fetus dees not generally receive the same
legal recognition as a child. Consequently, the legal enforce-
ment of & pregnant woman’s moral responsibility to her fetus
should not exceed the legal enforcement. of a parenth morsl
duty to his or her child.” Soclety does not legslly require
patents to undergo a risk of life, health, or bodily nvasion in
order to carry out their moral obligations to provide medical
care for their children. Few, if any, medical procedures meant
tobenefit the fetus would entail no risk to a pregnant woman's
health. Thus, while a pregnant woman shonld be resolutely
encouraged to fulfill her moral regponsibilities to her fetus, 3
legal daty to accept medical procedures meant to henefit her
fetus generally should not be imposed.

Ethical Obligations of the Physician in
Instances of Treatment Rafusal

A physicians ethical duty toward the pregnant woman
clearly requires the physician {0 act in the interest of the fetus
a8 well as the woman. Argusbly, adherence to a pregnant
woman’ refosal of treatment that is intended to benefit the
{etus would violate that ethical obligation, particularly whett
the physician believes that the potential benefit to the fetas
outweighs the health risk to the mother, While some physt-
cians find adherence to a pregnant woman'’s wishes morally
untenable in situations of fetal endangerment,’ the duty 0
protect the health of both the pregnant woman and the fetis
preciudes balancing ene against the other. The physicians
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responsibilities in other settings provide a nseful analogy, eg,
there is no situstion (other than perhups the case of sonjeint
twins) when it i3 appropriate for a phyzician to impose a
meddical risk on one patient in order to preserve the health of
snother. A physician cannef foree one patient to domate blood
1o another patient, even if the donation would save the second
patient’slife. Similarly, such a balaneing should generally not
beundertaken in the context of pregnancy.

The doetrine of infarmed consent also indieates that a preg-
nent woman's refusal of treatment. should not be overridden
for the benefit of the fetus. Principles of informed consent
require a phygicianto respect the wishes of 2 mentally eompe-
tent adult in situstions of medieal decision making." These
principles recognize that decizions that would result in heglth
risks are properly made only by the individual who must bear
the risk.™* Considerable uncertainty can surround medical
evaluations of the risks and benefits of obstetrical interven-
tions.™** Through a court-ardered intervention, a physician
deprivess pregnant woman of her right te reject pereonal risk
and replaces it with the physician’s evaluation of the amount
of risk that is properly scceptable.’ This undermines the very
coneept of informed congent.

Adverse Conseguences of Seeking Court-Ordered
Obstetrical interventions In Instances of
Treatment Refusal

There are additional reasons why seeking a court order is
not necessarily an appropriate response to & pregnant wom-
an’s treatment refusal.

A Court Js an lnappropriate Forum for Resolving Treat-
ment Disputes,—Courts are fll-equipped to resslve conflicts
concerning obstetrical interventions. The judicial system or-
divarily requires that court decisions be based on careful,
focused deliberation and the cautious consideration of all faeta
and related legal concerns. T addition, there is always
apportunity for review on appesl, Court-ordered obatetrical
interventions, on the other hand, are likely to be requested on
extremely ahort notice and require immediate judicial action.
A stady dene of eourt-ordered ohstetrical interventions re-
ported that in 70% of cases in which orders were considared,
hospital administrators and attorneys were aware of the situ-
ation only a day or less before secking a court order; B§% of the
orders ‘were obtained in less than 6 hours, and in 19%, lezs
than an hour.* It is unlikely that most judges would slready be
familiar with the policy concerns or relevant legal precedents
required to make a carefully considered decision on such short
notice.™ Decisions made nnder these immediate deadlines and
intense pressures ave likely to be hasty and lack well-rea-
soned eonclusions. In the case of an improperly reached con-
clusion, there is no meaningful appeal available.®

Inaddition, such court proceedings may be unfairly weight-
¢d against the pregnant woman. A woman in such a situation
is probably under considerahle peychological stress and may
be suffering from substantial physical pain as well. Her ability
fo artienlate her intevests may be seriously impatred. It iz
farther unlikely that the woman will be eble to find adequate
counsel on such short notice, and it js even more unlikely that
counsel will have time to prepare properly for the hearing,

When a decision must be rendered slinost mmedigtely,
there will be little arno time to obtain the full range of medical
opinions or facts, Theinability of a court tounderstand the figll
range of the relevant medical evidence may lead to error with
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serious and irreversible consequences.

The Bases for Selecting Cases for 2 Court Order May
Resultin the Inconalstent Application of Compeiled Treat-
ment.— A physician'’s decision to pursue a eourt order reflects
kis or her personal evahuation of the importance of & pregnant
womank antonomy vis-3-vis the imperiance of feta) heslth
Accordingly, whether 2 woman must undergo judioial review
of her decision regerding medical care will vary from physi-
cian to physician.

A troubling fact is that comrt-ordered obstetrical interven-
tiona seem to be sought more often in cases where the woman
is eithey a member of & minority group or of u lower economic
background. According to an imitial study,” in 81% of the
instances in which a court-ordered intervention was sought,
the woraan belonged to a minority group. Every request fora
court order involved a woman who had received eare at a
teaching hospital or who had received public asgistance,

Women from lower socioeconomie groups and from differ-
ing ethnic backgounds may have religions and other personal
beliefs or civeumstances that vary greatly from those of their
physicians or the judges who decide their cases.” A womans
reasons for refusing eare may be misunderstood or disre-
garded by the physician seeking the eourt-ordered override of
her decision or by the judge who decides the case.

Creating Impermiasible Legal Obligations for the Physi-
¢lan.~An important consideration for physicians is the ex-
tent to which they should encourage or contribute to state or-
comrt intervention in the medical decision-making process in
general. Physicians have traditionally rejected outzide intra-
sion into the physician-patient relationship. Impoaing legal
duties to secept medical care on pregnant women may resuit
in concomitant legal duties for the physician. Such duties may

" require the physician to act 28 an agent of the state rather

than as an independent patient eounselor,

Judicial intervention is often sought in part to minimize
&ither physician or hospitsl liahility. However, seeking such
interventions could ultimately serve io expand rather than
limit Hability." The tendency to resort to judicial intervention
in cases of treatment refusal may create an obligation for the
physician to cbtain a eonrt order in any situation in which a
pregnant woman's preference does not accord with the physi-
cien evaluation of the fetns' needs. If a pregnant womand
obligations to the fetus become legally enforceable, then it is
up to the physician to decide in which situations a woman is
shirking ber legal obligations by rejecting proposed care.
Courts may therefore consider a physician negligent for not
secking a court orderin situations where a pregnant womans
decision led to fetal impairment.

Another consideration is the extent to which a physician
would be required to participate in the practical aspeets of
enforcing an override of & pregnant woman's treatment deei-
sion.™ In one case in which & court granted permission to a
hospital to perform an unwanted cesarean section, the preg-
nant woman Jeft the hospital before delivery.” Should a court”
choose to enforce an override by compelling the woman to
aceept treatment, severe methods of restraint may be re-
quired. A pregnant woman may have to be foreibly restrained
to prevent her from leaving the hospitsl or physical force may
have to be used in order to administer a particular medicine to
her. Inviting the state to override a pregnant womank deci-
sion legally may also be inviting government-mandated par-
ticipation by physicians in administering the treatment, The
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‘physician-patient relationship would certainly be damaged by
physician participation in the foreible administration of medi-
cal care ®

A physician’s role is as 8 medical adviser and counsslor
Physicians should not be responsible for policing the decisions
that a pregnant woman makes that affect the health af herself
and her fetus, nor should they be liable for respecting an
informed, competent refussl of medical eave. In the interest of
preserving fetal health, the physician must ensure that a
pregnant womank decision is & fully informed, competent,
and considered decision. A physician should make sure that
the pregnant woman understands the nature of the proposed
treztment and the implications of treatment and nontreat-
ment for both herself and her fetus. A physician may encour-
age the pregnant woman to consult other sources, such as
family members, health professionals, social welfare work-
ers, or the clergy, to provide her with additional information
regarding her decision. When a pregnant woman makes an
informed refusal of a procedure meant to benefit fetal health,
the physician cannot be held morally »egponsible for the con-
pequences of the pregnant woman’ decision,

Adverse Effects on the Physiclan-Patient Relation-
ship. ~Requests. for court intervention may interfere with
the physician-patient relationship in other ways, Physician
willingnesa to override a pregnant woman decision creates
an adversarial relationship between physician and patient.”
In a gpecific cage, the damage to the physician-patient rela-
tionship may sppear to be catweighed in relation to the
benefit to the fetus. However, it may alsa precipitate genersl
distrust of physicians en the part of pregnant women. Once it
becomes known a particular physician or physicians in gener-
4l are willing to override a pregnant womank preferences,
women may withheld informstion from the physician that
they féel might lead the physician to seek judicial interven-
tion, Or they muy reject medical or prenatal care altogether,”
geriously impairing ‘3 physicianB ability to treat both the
pregnant woman and her fetus. While the health of & few
infants may be preserved by overriding a pregnant womany
decision, the health of a great many more may be sacrificed.

Conclugions

Tha Physiclans Professional Duty.—The physidanh
duty is to ensure that the pregnant woman makes an informed
and thoughtful deeision, not to dictate the woman’s decision.
Physicians Should NotHavea Legal Duty io Seek Court-
Ordered Obstetrical Inlerventions. —There may be no other
case where patient rejection of medical advive is as frustrat-
ing a3 when s pregnant woman rejects & procedure designed
to bemefit her fetus,® Yet, physicians should refrain frem
using the courts to impose perscnal value judgments on a
pregnant woman who refises medical advice meant to benefit
her fetus. As a corollary, a physician should not be hiable for
injuries sustained s a result af honoring 4 pregnant woman’s
informed refusal of treatment designed {o benefit the fetus.

Justification for Sesking Court-Ordered Interventions
Moy Bs Permissible Only in Exceplional Circum-
stances.—An ahsolute rule that a prepmant woman has no
legal duty to accept any medical treatment that would sub-
stantially bhenefit her fetus would be problematic. For exam-
ple, a woman conceivably could refuse orsl administrution of &
drug that wonld cause no ill effects in her own body but would
almost certainly prevent 2 substantial and irveversible injury
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to her fetus. Given the current state of medical technology it
is unlikely that such a situation would oecur. In addition, ag 5
practical matter, it is unbikely that a woman would refige
treatment in that situation.

If an exceptional cireumstance could be found in which
medical treatment poses an insignificant-—or no—health rigk
1o the woman, entails a minfm:l invasion of her bodily integyi.
ty, and would clearly prevent substantial and brreversible
harm to her fetus, it might be appropriate for a physician tg
seek judicial intervention. However, the fundamental pring.
ple against compelied medical proeedures should be a control
in 31 cases that do not present such exeeptional
circumsiences.

RESPONSES TO HARMFUL BEHAVIOR BY
THE PREGNANT WOMAN

Alarm et the Rising Percentages of infants
Expossd 1o Harmhat Substances in Utere

Cwrrently, attention is increasingly being drawn to in-
stances where the behavior of pregnant women is potentially
harmful to fetal well-being. There has been particulaoly grest
concern with the insidence of babies born with cocgine in their
gystems as a resulf of cocaine use by pregnant women. Hoepi-
tals are reporting an alarming rize in the mumbey of births of
thasedmg-expoaedini’anta."t[‘helmpmeedenwdr}seineo-
eaine use among women of childbearing ageis primarily due to
the current popularity of the use of “crack,” & concentrated,
inexpensive, and highly addictive form of cocaine. Experts
estimate that a8 many as 11% of pregnant women have used
en illegal drug during pregnancy, and of those women, 75%
have used cocaine.™ The Ameriean Medical Association

(AMA) Board of Trustees” profiled the current problem of |

substance abuse among pregnant women and discussed the’
cllmwlel'lalleugesmvnlvedmldmhﬂmgandpmndmgwm-
prehensive treatment for these women.

The alarm with which these figures have boen met ia not
unwarranted. The effects of cocaine use by a pregnant woman
on her fetus and sabzequently on her infant can be gevere.
Cocaine ean eause in utero strekes, shortion, and
#hruptio placentae,™® It also results in increased infant mor-
tality, On the average, cocaine-exposed babies hzve Jower
birth weighte, shorter body lengths at birth, and smaller head
cirenmferences than normal infants,” They also have 3 ligher
incidence of physical abnmmahtles, including deformed kid-
neys and neural tnbe deféets.*® Cocaine-expoged habies often
experience withdrawal symptoms that make them more irri
table and resistant to bonding than other bahies. ™ Research-

ers believe that cocaine-exposed babies will be move likely to”

experience Jearning disabilities.

Althongh drag and other substance sbuse by the pregnant
wonan atiracts intense media sttention, there ave actually 8
large variety of behaviors that can adversely affect the fetus.
Cigarette amoking by pregnant women results in higher rates
of spontancous sbortion, premature birth, inereased pering-
tal mortality, low birth weight, and negative effects on later
growth and development in infamts. ™ Many prescription ¢
over-the-counter medicines will cross the placenta and affect
fetal health.® Exposure to hazardous chemicals heightens the
risk for spantaneous abortion, premature birth, stillbirth, low
birth weight, and birth defects.®

Special mention should be made of aleohol use. Many stud-
ies have confirmed the dangerons effects of alechol use bY
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pregnant women on their infants. ™" Babies born with fetal
glcohol syndrome suffer from prenatal and postnatal growth
retardation; cardiovaseular, limb, skull, and facial deferts;
jmpaired fine- and gross-motor funetion; and impaired intel-
Jectnal funetion.”* Despite the sericus health effects of sleo-
bol consumption, the legal and socisl aceeptance of aleohol
make it use particularly difficult to prevent. Further, while
excessive alcohol use during pregnancy certainly can cause
serious fetal harm, no minimum level of aleohel uge has yet
been established as safe.™ The AMA, formier Surgeon Gen-
eral Koop, and 2 number of other experts have concluded that
total abetinenee is the only way to ensure no 7l effocts from
sleohol consumpdion during pregnaney.®

Lagai Penalties as a Response to Substance
Abusg by Pregnant Women

The rising percentage of babies born with cocaine in their
systems has been matched by the rising frustration of the
bealth care and legal communities in finding ways to prevent
the problem. A growing number of jurisdictions have tried to
impose legal penalties, aften criminal sanctions, in an attempt
to deter drug use by pregnant women.”® Women have been
cherged inder statutes against child abuse and neglect and
the delivery of & controlled substance to a minor,** or given
special penalties for an unrelated conviction because they
were pregnant and suspected of cocaine use.* Evidence of
drmg abuse by pregnant women is being used as grounds for
the statel assuming immediate custedy of newborna.” In
addition, other legal interventions, such as civil detention,
have been sought in crder to monitor or control the behavior
of a pregnant woman when her behavior was considered
potentially dangerous to her fetns.®* For the most part,
these attempts to criminalize ot legally penalize behavior by
pregnant women have been unsuccessful. Several courts have
ruled that existing statutes against child abuse and neglect
cannot be applied to the fatys. “*

Bome public officials believe that imposing eriminal sane-
tons will deter substance shuse by pregnant women. Howev-
er, many health and soeial welfare experts feel that the prob-
Jem i3 more effectively addressed as a health concern rather
than as a legal problem. " They further maintain that criminal
mctionswillnotonlyfaﬂtodetapregnantwumenfrgm
mmbstance abuse, they will in fact prevent ther from seeking
prenatal eare or medical help for their dependency.

Incarceration or Detention During Pregnancy.—Incar-
ceration er detention might seem to be the most effective
neans of preventing a specific harmful behavior, Ostenaibly,
ihe state could foree an incarcorated or detained womsn to
adopt behavior that would promote the health of her fetns.
However, incarceruting pregnant women in order to pre-
serve fetz] health may prove counterproductive.

Any sitempt at detecting and managing the potentially
harmful behavior of pregnant women through legal interven-
tion is likely to require substantial participation on the part of
the medical community, For instance, if a pregnant womank
actions ure classified as child sbuse, legal obligations are
created for the physician. All ststes require physicians to
Tepart, suspected sbuse.’* Most, in fact, hold health care per-
onnet Kable for faslure to report, and some states even
{ain linbility for failurs to disgnese child abuse properly.
Xt is not unreasonsble to assume that et-risk pregnant
women would be deterred from seeking contact with those
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peaple or institutions who might take action leading to their
incarceration. Pregnant women will be likely to avoid seeking
prenatal or other medical care for fear that their physiciang
knowledge of substance abuse or other potentially harmfisl
behavior eould result in 2 jail sentence rather than proper
medical treatment. This fear is not unfounded; recently, a
pregnant woman who sought medical ecare for injuries re-
ceived ag a result of a spousal besting was reported to the
anthorities, arrested, and charged with eriminal child abuse
for drinking during her pregnancy.™ The case was mbse-
quently dismiszed. Inaddition, the number of women who are
convicted and incareerated for potentially harmful bahavior is
likely to be relatively amall in comparison with the number of
women whe would be prompted to avoid medical care alio-
gether. As 2 result, the potential well-being of many infants
may be sacrificed in order to preserve the health of a few.

Imposing criminal or civil sanctions on pregnant women for
potentially harmful behavior may alse enconrage women to
geek abortions in order to avoid legal repercussions, In addi-
tion, incarceration would be of only limited value since a
considerable amount of damage could be done tothe fotus
before a woman even realized she was pregnant.®

Further, while the incarcaration of pregnant women wonld
be intended to benefit the fetus, the reality of the enviren-

-ment in which pregnant women would be placed would do

little to engure fetal health. Prisans in general have inade-
quate health eare resources. Moreover, prison health experts
‘warn that prisons are “shocldngly deficient” in attending to

_the health care needs of pregoant womer. ™ Mast prisons have

inadequate protocol, staff, or training to properly attend to
the special needs of pregnant priscniers. The result has been
widespread deficiencies in prenatal diet, nutrition, and exer-
cise and serionsly inadequate, if any, prenatal eare, Pregnant
women in jail are routinely subject to conditions thst are
hazardous to fetal health, such a3 gross overerewding™
24-hour lock-up with no aceess to exercise or fresh air, expo-
sure £o tuberealosis, measles, and hepatitis, and a generally
filthy and unsanitary enviroment. Additionally, it is ymelear
that incarceration would prevent drug use by pregnant wom-
en because drugs are readily available in prison, %4

Legal Penalties imposad After Birth.—Criminal Sane-
tiona ~The most compelling reason that has heen proposed
for instituting poatnatal eriminal sanctions in cases of sub~
stance abuse by pregnant women is to prevent damage to fetal
heglih. The actual efficacy of eriminal sanctions as a method
for preventing subsatance abase is doubtful, however. Obvi-
ously, feial harm caused by substance abuse is averted only
by effecting abstinence from harmful substances by pregnant,
wornen, Punishing a person who abuses drugs or aleohol is not
generally an effective way of curing their dependency or
preventing future abuse. The AMA has stated that “it is clear
that addietion is not simply the produet of & failure of individ-
ual willpower.” * Substance abuse is caused by complex he-
reditary, envivonmentsl, and social factors. Individuals who
are substance dependent have impaired competence in mak-
ing decisions about the use of that substance,

Punishing a person for substance abuse is generally ineffec-
tive because it ignores the impaired capacity of substance-
abusing individuals to make decisions for themselves, In all
but a few cases, taking a harmful substanee such as cocaine is
not meant to harm the fetus but to satisfy an acute psychologi-
cal and physical need for that particular substance, If a preg-
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nant woman suffers from 2 substance dependency, it is the
physical impossibility of avoiding an impact on fetal health
that canses severe damage to the fetus, not an intentional or
malicions wigh to canse harm.

A woman's socioeconomic position may further affect her
ability to carry out her moral responsibility to provide reason-
able care in preserving fotal bealth, The women most likely to
be prosecuted for exposing their fetvses to harmful sub-
stances are those from the lower economic Jevels.” These
women are more likely to Iack access to both prenatal care and
substance abuge treatmant because of financial barriers.”
They ave often nninsured or underinsured. ™ Even when Med-
icaid is available, women may still lack access {0 medical care
because of inadequate system capacity.™

Access to care does not guarantee that pregnant wamen
will receive drug treatment; one of the most cormmonly missed
diagneses in obatetric and pediatric medicine iz drog abuse.®
Additionsfly, many prenatal care facilities do not have the
eapacity to treat subatance atmse.

Pregnant substance sbusers also tend to have other severe
life stresses that may eontribute to their substance abuse. An
AMA Board of Trustees™ report states that female substance
abusers tend to have more dysfunction in their famikies than
nonabusers. They have high levels of depression, anxiety,
sense of powerlessne=s, and low levels of self-cateem and aelf-
confidence.” A study done by 2 center that treats ferle
substance abusers found that 70% of them were sexunlly
sbused as children, 28 compared with 15% of nonsnbstance
abusers.™ Eighty-three percent had had & chemically depen-
dent; parent, 53 opposed to 85% of the nonabusers.” Seventy
pereent of female substance abusers report being beaten.®
Ten percent of feroale sybatance abuseramomstndywm
homeless, while 50% had occasional housing problems. *

Substance dependence and eontributing factors cannot be
wsed as an exense for disregarding the consequences of depen-
dent behavior on fetal and infant health. However, the magni-
tude of the problem and the influence of aggravating factors
may preclude criminal sanetions from being an effective de.
terrent, For example, the use of illegal substances already
incurs criminal penatties. Pregnant women who use illegal
substances are obvicusly not deterred hy existing sanctions;
the reasons that prompt them to ignore existing penaslties
might aizp prompt disregard for any additional penalties.
Furthermore, in ordinary instances, concern for fetal health
prampts the great majority of women to refrain from poten-
tially harmful behavior. If that concern, penerally a strong
impetus for avoiding certain actions, is not sufficient to pre-
vent harmful bahavior, then it is questionable that criminal
ganetions would provide the additional motivation needed to
avoid behaviars that may cause fetal harm,

Civil Liabllity as a Remady for Harmful Behavior by
Pregnant Women, —Regardless of the inefficiency of erimi-
nal sanetions, & woman who nses harmful substances during
her pregnaney often gives birth to a child who is sither
impaired or less healthy than the child would have been had
the mother absisined from substance abuse. It is widely
accepted that if a person other than the pregnant woman acta
in such a way that fetal health, and consequently & ehilds
bealth, is impaived, then that person can be held civilly liable
for the impairment.” While reeovery in such situstions is
meant to compensate the parents of the impaired child, it may
also be used to compensate the subsequent child for injuries
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resuiting from negligent aetions during the prenatal period.®

The consequences of harm may be similar regardiess of
whether the responsible party is the pregnant woman heysql¢
or another person (a third party). Some commentators haye
stated that to punish third parties but not pregnant women
for getions thet result in harm to the fetus would be incongis.
tent.™ However, a pregnant womsn and her fetus share o
phyzieal interdependency that a thivd-party tort-feaser ang
the fetns do not, The nature of the relationship between the |
pregnanzwamanaudherfetlmmakespmhimhctmthabﬁ.
ity against the mother for prenatal injuries,

'Ihn'&-partyliablhtyprofectsbothﬂlepmgnmtmnmd prenais
her fetus from behavior that is normally anacseptahle under -

any circumstances.” For instance, a drunk driver is liable fo F,
his or her actions becanse they are a menance to all, the born
and unborn alike. However, every action on the part of &
pregnant woman can have substantial impact on fetal health,
Maternal lisbility would severely restrict a pregnant woman'
freedom te act in even normally innocuons ways.

Ceuses of action would ayise much more frequently than
instances where the mother would actually be at fault. The

difficdlty in defermining the eause of infant jripairment could

give rise to nmumercus unfounded claims of maternal Hability,

Many women who behaved in an aceeptable manner during

pregmancy would be unfairly subjected to liahility proeced-
ings, just as presently many physicians who practice good
obstetrical medicine are subjected to unfounded lmbihw
claims,

Eventfntwuhibepruventhatapmgnantwcman’sbelﬁv
ior caused infant impairment, interse serutiny of the most
intimate details of a pregnant woman's life would be required
to evaluate the extent to which she could be held responsible J
for her actions.” A judidal investigation to determine which
action ecaused the harm snd its reascnableness would have to

inclade a defermination of whether the harm was cauped |
before or after the woman realized she was pregnant and §

whether she realized the behavior could affect fetal health.
The cowrt would also have to determine whether she ¢ould

have reasonably prevented the harm or whether the action
taken was reasonable in the context of other circumsiances.

Even the most insignificant decision on the part of the preg-
nant woraan could be subzequently called into question.

'The imposition of eivil hiability on women whose infanta are
born impaired would poge too great a burden and too great an Jd
infansion into the Lives of innocent women to justify it as &
remedy to harmful behavior by the pregnant woman.,

The Most Effective Method of Preventing Harmful

Behavior by Pragnant Women
s Through Treatment and Education

Many health and public welfare officials feel that the most
effective way of preventing substance abuse in pregnant

waomen is through edueation about potential harms and the fw

Provision of compreheasive treatment for their abuse.™* ho-
portart methods for preventing or minimizing fetal harm due
to substance abuse by pregnant women include identification
of wemen who are at high risk for being substance abusers, |
early medical and psychotherapeutic intervention in the preg- Ji
nancies of substance-abising women, and access to programs

that address the full range of social and health care needs p
associated with substance abuse.” The National Association |8

for Perinatal Addiction Education and Research has does:
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mented the efficaey of programa that follow these methods.™

In contrast, crimingl penalties may exacerbate the harm
dJone to fetal health by deterring pregnant substance abusers
from obtaining help or enre from either the health or publie
welfare professions, the very people whe are best able to
prevent future abuse. The Celifornia Medical Associstion™
fas neted:

While nnhealthy behavior eannot be condoned, to bring eriminal
charges againgt & pregnant woman for activities which may be harm-
fal to her fetua is inaprrapriate. Such prasscution is counterproduc-
five to the public interest as it may di & woman from seeldng
penatnl care or disauade her from providing acenrate information to
haonlth eare providers out of fear of self-incrimination. This filure to
ssek proper eare or to withhold vital infarmation coneerning her
health could increase the risks to herself and her baby.

Florida’ secretary of Health and Rehshilitative Services hag
also ohserved that potential prosecution under existing child
shuse or drug use statutes already “makes many potential
reporters reluctant ‘to identify women as substence
sbusers,”™

It may seem that 8 pregmamt substance abuser has an

obtaining treatment is not currently 2 practical glternative
for pregmeant substance abusers. Even the most persistent
woman is likely to fail to find a treatment program far her
substance dependency. Rehabilitative centers for substance
abusers are in short supply.* The majority of those facilities
that do treat snbstance abuse refase to accept pregnent wom-
en, In part due to coneerns over Bability.™ Of the few centers
that do treat pregnant women, most have long waiting lists.

Further, the majority of substance abuse treatment facili-
ties aperate on an adult-mele centered model. * They ave not
designed to address problems specific to women's peychologi-
eal or physiclogical needs. Nor are they equipped to handie
sther problems that anbstance-dependent women often have,
wich aghow to arrange day-care for older children or counsel-
ing for & woman who is abused by a spouse or partner. It
would be an injustice to punish a pregnant women for not
receiving trestment for her substance abuse when treatment
i not an avsilable aption to her.

Finally, societal effats to educste pregnant women and
provide aceesaible treatment for those who may be substance
shusers promote relatianships snd attitndes that are benefi-
dal to fetal health in general. Criminal penalties levied
against pregrant women for their actions would posit physi-
tians ag government agents with enforcement responsibilities
rathor than as concerned patient advocates. ™ Criminal penal-
tics would also emphasize conflict between the pregnant
woman and her fetus, which doea not encotrage a healthy
relationship between the pregnant woman and her future
thild. On the cther band, providing edueation and treatment
emphasizes cooperation and truet between the pregnant
woman and her physician and facilitates 2 more emotionally
positive relationship after birth.®
State-Agsumed Custody of Exposed Infants

Ansther response to harmful behavior by pregnant women
is taking the woman’ baby inte state eustody after birth.
Probably the most widely accepted action for preterm sub-
stance abuse is state-assumed sustody of infants who show
signs of prenatal exposure to harmfnl substances.” Legal
penalties for behavior while pregnant are problematic be-
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cause a pregnant woman and her fetus cannot practicafly be
treated as separate entities. Once an infant is born, this is not
& consideration. In addition, evidence shows that parental
substance sbuse and child abuse are highly correlated.™ Chil-
dren who have heen impaired due to in utero exposure to
harmfizl substances are likely to be especially diffieult to care
for, requiring above normal parenting skills *” Courts have
ruled that the potential for sbuse implied by substance abuse
by a woman while pregnant is adequate justification for allow-
ing the state to assume at least temporary custody of these
infants "

Ordinarily, the state cannot impose punishment for poten-
tinl, ruther than actual, actions. Presumably, the termination
or suspension of parental rights is an exception because it is
primarily 8 protection for the ehild and not a penalty directed
at the psvent.” In the interest of preserving family umity
wherever reasonably possible, courts should be careful to
ensure that such actions are actually protective of the child.

Consideration of Criminal or Civil Sanctions
in Exceptional Cases

Some eommentators have argued that legal penslties or
state intrusion into the lives of pregnant women are Jegally
Jjustifiable because once a pregnant woman forgoes her right
to have an abortion ghe has a “legal . . . duty to bring the child
into the world as healthy ss is reasonsbly possible.” ™ This
duty includes restrictions that *may significantly Emit 2 wom-
an'’s freedom of action and even lead to forcible bodily intru-
sion.”*® The implication is that once a woman has became
pregnant and does not take affirmative steps to terminate her

8 /10

pregnancy, then she has forfeited her constitntional rights to )

bodily inteprity and privacy.

However, this legal ai-gument has been criticized as mis-
placed.? One commentator notes that such a waiver of consti-
tutional rights never actually takes place because “women do
not appear before judges to waive their righta at sy time
during pregnancy.™ The fact that 2 woman does not abort her
fetus eannot be construed as the willing forfeiture of her
constitutional rights. Further, if the decision to have a child
entomatically precipitates a waiver of constitutional rights,
then the state has eveated s penalty for choosing to bear a
child.* The right to procreate is constitutionally protected and
its exexcige canmot be penalized.” In addition, state-impoped
penalties upon the declsion fo bear children would be trou-
bling as a policy matter.

Absolutely prohibiting legal penalties for all potentially
harmful actions by a pregnant woman may seem extreme, For
instance, if 8 situation arose in which a woman willingly
engaged in an elective behavior that would clearly cause
severe and irreparable injury to the futave child, it seems
ineongruous to suggest that society should have no legsl
recourse for such behavion:

Yet, it is diffieult to imagine that such circurastances might
occur in signifieant numbers, if at all. More important, the
conscious infliction of certain and severe harm to the fetus
would generally pose a serious risk of harm to the pregnant
woeman as well. Therefore, counseling, psychiatrie treatment,
or othet support services would probably be a move appropri-
ate response than criminal pinishment. In addition, it is
difficuit to imagine 2 situation in which legal rules would be
the best pelicy choice as legal penalties or Hability may be
ultimately detrimental, rathertharn beneficial, tofetal health.

Prgnaxy—Board of Thistaes 2669
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RECOMMENDATIONS

The AMA Board of Trustees recommends adoption of the
following statement:

1. Judicial intervention is inappropriate when & woman has
made an informed refosal of s medical treatment designed to
benefit her fetus.

Tt an exceptional circumstance could be found in which 2
medical treatment poses an maignificant or no health risk to
the woman, entuils 2 minimal invasion of her bodily integrity,
and would elearly prevent substantial and irreversible harm
to her fetus, it might be appropriste for & physician to seek
judicia} intervention. However, the fundamental principle
against compelled medical procedures shotild eontrel in all
cases that do not present such exceptional circumstances.

2. Thephysidan’sdutyistopmvideapm-opﬁmm
tion, such that the pregnant womnan ey make an informed
and thoughtful decision, not to dictate the woman's decision.

3. Aphysidmshcnldnotbeﬁzbleforhmoﬁngapzegmt .

womaz's informed refusal of medical treatment designed to
benefit the fetus.
4. Crimingl sanctions or dvﬂﬁahﬂﬁwforh.armﬁdbe!;avior

5. Pregnant substanca gbusers should be provided with
rehshilitative treatment appropriate to their specific physic-
logical and paychological needs.

8. 'lhmizﬁmimther!skoﬂegalacﬁonbyapmgnantpaﬁent
ar an injured child or fetus, the physician should doenment
medical recommendstions made ineluding the consequences
of failure to comply with the physician’s recommendations.
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NursingWorld Opposition to Criminal Prosecution of
Nursinginsider

NursingMali

Women for Use of Drugs While Pregnant

Summary: Perinatal alcohol and other drug abuse has serious
consequences for mothers and children. ANA supports treatment
services for women of childbearing age that are alcohol and drug-
dependent and is in opposition to criminal prosecution and
punishment of these women.

Perinatal alcohol and other drug abuse is a major societal problem
with serious consequences for the nation's mothers and children.
Nursing’s Agenda 1|  Addiction is primary disease requiring specialized treatment to

for t'he Future . achieve a process of long-term behavior change known as recovery.
A}_’\:A s New ~ ANA is also opposed to the application of current laws for criminal

eadquarters .
Handle with Care prosecution of alcohol and drug dependent women solely because
Nurse Competence = they were pregnant when they used alcohol or other drugs and
in Agi ~|  opposes any legislation that focuses on the criminal punishment of the

Ge mothers of drug-exposed infants. ANA recognizes alcohol and other
drug problems as treatable illnesses. The threat of criminal
prosecution is counterproductive in that it prevents many women
from seeking prenatal care and treatment for their alcohol and other
drug problems. There are presently few alcohol and other drug abuse
treatment services available for pregnant women and few programs
designed specifically for women of childbearing age, and due to
perceived risk of liabilities of care for the unborn child and/or
regulations at state levels of care. ANA supports a marked increase in

e

FAQs

wor Free v funding at federal, state and local levels for development and
E-mail Lists expansion of alcohol and other drug abuse treatment services tailored
2 Et‘emap to meet the special needs of women of childbearing age.
Blp
About ANA ANA is committed to prevention and treatment as primary solutions
urvey Results to perinatal substance abuse and addiction. There is an urgent need
Contact Us for nursing and other research designed to improve the knowledge

base upon which prevention and treatment efforts are based and to

, test innovative interventions tailored to women of childbearing age.
ANA*NET eoe
CMA Staff Only The Coalition on Alcohol and Drug Dependent Women and Their
Children reports that an increasing number of women are being
Niirsinoinsider arrested and prosecuted solely because they used drugs while they
were pregnant. Laws are being applied that were never intended to
NursingMali pertain to the behavior of pregnant women. Pregnant women also find
themselves receiving stiffer sentences than those being imposed on
men and women who are not pregnant. Some states are considering
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new laws to make drug use during pregnancy a felony subject to a
punishment of imprisonment. ANA joins the Coalition on Alcohol
and Drug Dependent Women and their Children in opposing these
trends toward criminalization of drug use during pregnancy as
constituting extreme, inappropriate, and ineffective responses to
health problems. In order for pregnant women to receive health care
that is sensitive to potential or existing drug problems, women must
feel that they can seek care and give information regarding their drug
use or other problematic behavior without fear or punishment.

Rationale

Government surveys of hospital discharges show a range of 13 drug
exposed births per thousand to 181 per thousand births. Recent
studies show that early identification of pregnant women at risk,
anticipatory guidance and rapid initiation of treatment can prevent
birth defects, developmental disabilities and provide significant
positive effects in the health of the infant. Perinatal alcohol and drug
abuse are currently responded to with punitive measures and
incarceration. These approaches to problems constitute extreme,
inappropriate, and infective responses to health problems.

Effective date: April 5, 1991

Status: New Position Statement

Originated by: Task Force on Drug and Alcohol Abuse/Addictions

Adopted by: ANA Board of Directors

Replaces: This position statement was combined with the Position on Support for
Treatment Services for Alcohol and Drug Dependent Women of Childbearing Age
and became the Position Statement on Opposition to Criminal Prosecution of
Women for Use of Drugs While Pregnant and support for Treatment Services for
Alcohol and Drug Dependent Women of Childbearing Age

Related past action:

1. Resolution on Drug Abuse, ANA House of Delegates, 1970

2. Resolution on Alcohol Abuse and Alcoholism, ANA House of Delegates,
1974

3. Resolution on United States Dumping of Unsafe Drugs and Devices on
Third World Countries, ANA House of Delegates, 1980

4. Resolution of Action on Alcohol and Drug Misuse and Psychological
Dysfunctions Among Nurses, ANA House of Delegates, 1982

5. Resolution of Action on Smoking Issues, ANA House of Delegates, 1984

6. Action report of Resources for the Treatment of Drug Addiction, ANA
House of Delegates, 1990

THIS INFORMATION COPYRIGHT 1997 AMERICAN NURSES
ASSOCIATION

i=-Return to the position statement index list.

#=Return to the Reading Room.
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Care of Pregnant and Newly Delivered Women Addicts
POSITION STATEMENT

Approved by the Board of Trustees, March 2001

"Policy documents are approved by the APA Assembly and Board of Trustees... These are ... position
statements that define APA official policy on specific subjects..." -- APA Operations Manual.

This policy updates the 1991 position statement.
Rationale

Alcohol and other drug abuse and dependence affect many women of childbearing age. These psychiatric disorders
produce harm to the health and social functioning of the individual and may also affect the health and well-being of
her children. Substance abuse and dependence are often accompanied by other comorbid psychiatric disorders. In
addition, many of the women who become dependent on substances are also victims of abuse and deprivation.
Women living in poverty and members of minority groups may be disproportionately affected.3

Children of these mothers are at risk for growth retardation, facial abnormalities, and developmental deficiencies,
arousal and affective regulatory problems, language disorders, and impulsive and hyperactive behavioral difficulties
that require psychiatric assessment and intervention.

During the 1980s and 1990s, several jurisdictions initiated policies of prosecuting pregnant and/or postpartum
women who have used either alcohol or illegal substances during pregnancy, on grounds of "prenatal child abuse".
Subsequent incarceration, either in jails, prisons or in locked psychiatric units both deprives the mother of her liberty
and seriously disrupts the incipient or nascent maternal-infant bond. One state's highest court has upheld this
practice. Several states have also established involuntary commitment laws applying solely to pregnant women in
ways that are not applied to men or non-pregnant women. Such policies are likely to deter pregnant addicts from
secking either prenatal care or addiction treatment, because of fear of prosecution and/or civil commitment.

The most effective way to prevent harm to both mothers and infants is to make available accessible, culturally
appropriate prevention and treatment services designed specifically for adolescent girls and women. Adequate
screening for substance-related disorders in all obstetric practices, with referral for treatment and careful follow-up,
are also necessary parts of the continuum of care. Screening instruments are available for this purpose. In many or
most geographic areas, there are few voluntary addiction treatment services willing to accept pregnant women, and
few or no residential services in which a mother may bring her children. This is unfortunate, as during pregnancy
and the two years postpartum, women are particularly open to treatment and treatment can be highly effective.

ACTIONS

The APA Board of Trustees intends to take a leadership role in advocating on behalf of both these mothers and their
children with departments of social services or their agencies that are legally responsible for the safety of these
children. This advocacy will serve to enhance these mothers' parenting, to preserve the integrity of their families
whenever possible, and to ensure the safety of their children. APA also takes the following specific positions.

(CHATRy The American Psychiatric Association is a national medical specialty society, founded in
A3 A 1844, whose 40,000 physician members specialize in the diagnosis and treatment of mental
5,, \ and emotional illnesses and substance use disorders.

The American Psychiatric Association
1400 K Street NW ¢ Washington, D.C. 20005

T Telephone: (888) 357-7924 » Fax: (202) 682-6850 » Email: apa@psych.org

*
Nopvd©°
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1. APA opposes the criminal prosecution and incarceration of pregnant and/or newly delivered women on child
abuse charges based solely on the use of substances during pregnancy. (Child abuse charges may be
appropriate if positive evidence of abuse or neglect is found following the birth of a child.) The best way to
prevent abuse and neglect in this situation is adequate treatment for the mother and family.

2. APA advocates that adequate prenatal care be available to all pregnant women, including pregnant addicts,
irrespective of ability to pay and without fear of punitive consequences.

3. APA urges that societal resources be directed not to punitive actions but to adequate preventive and treatment
services for these women and children. APA strongly advocates the development and funding of the necessary
inpatient, outpatient, and residential programs for mothers with their children. Services should address and
foster the parental functions, as well as the care of individual mother and child.

APA opposes involuntary commitment laws that are applied only to pregnant women in ways that do not apply to
men or women who are not pregnant.

Care of Pregnant and Newly Delivered Addicts (2 of 2)

The American Psychiatric Association ¢ 1400 K Street NW ¢ Washington, D.C. 20005
Telephone: (888) 357-7924 ¢ Fax: (202) 682-6850 ¢ Email: apa@psych.org
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FULL JOURNAL ISSUE: Drug-Exposed Infants

Drug-Exposed Infants: Recommendations

Center for the Future of Children staff

The following are the Center for the Future of Children staff recommendations for policy in
response to the problem of drug-exposed infants. An analysis discussing these

recommendations follows.

1. Pregnant women should receive prenatal care and education about the risks of using
drugs, alcohol, and/or tobacco during pregnancy.

2. Drug treatment programs should be availablé for all drug-abusing pregnant women
and parents of infants, and these programs should be responsive to other related
needs of these families.

3. An infant should be considered drug-exposed and in need of some level of
intervention if the mother states she has used illegal drugs during pregnancy or if
drug exposure is shown through urine or blood tests of the infant. Such tests should
be administered only if there is a recent history of maternal drug use and/or medical
conditions of the mother or infant indicate that testing is needed for diagnostic or
treatment purposes.

4. When an infant is identified as drug-exposed, the infant and his/her family should be
assessed by health providers (with assistance when necessary from developmental,
drug treatment, and other specialists) to determine what intervention, if any, is
needed.

5. Health and developmental services should be available to all identified drug-exposed
infants as needed. Parenting education and other support services should be available
to their parents as needed.

6. An identified drug-exposed infant should be reported to child protective services only
if factors in addition to prenatal drug exposure show that the infant is at risk for abuse
or neglect.

7. Barriers to child protective services' capacity to meet the requirements of current
child welfare laws should be identified and removed. These barriers might include high

caseloads, lack of drug treatment and support services for the families, backlogs in
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10.

the courts, and inadequate numbers of foster or adoptive homes.

. A drug-exposed infant should be removed from the custody of his/her parent(s) only if

the parent(s) are unable to protect and care for the infant and either support services
are not sufficient to manage this risk or the parent(s) have refused such services. If
the parent(s) are not capable of resuming custody of the infant within 12-18 months,
despite receiving services to make reunification possible, a permanent, alternative

placement should be promptly provided for the infant.

. A woman who uses illegal drugs during pregnancy should not be subject to special

criminal prosecution on the basis of allegations that her illegal drug use harms the
fetus. Nor should states adopt special civil commitment provisions for pregnant
women who use drugs.

Research should be supported to determine (a) the prevalence of illegal drug use
among pregnant women, (b) the relationship between such use and birth and
developmental outcomes, and (c) the effectiveness of drug treatment and
intervention programs. Special focus should be given to evaluating drug treatment
programs for pregnant women and parents with infants for their effectiveness in

enabling participants to function as adequate caretakers of their children.

Download a PDF version of this article

Recommendations (186K)

" [download]

MORE ABOUT THE AUTHORS

* Center for the Future of Children Staff
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’ MARCH OF DIMES
STATEMENT ON

MATERNAL SUBSTANCE ABUSE

The March of Dimes is comwnitted to improving the health of babies,

.We strongly support the full range of health programs and policiss

that as=ist pregnant women in receiving appropriate comprehensive
health care. The interests of mothers and their babies are
interdependent and similar, and health policies should gzerve to
strengthen the health of mother and child. Medieal conditions that
threaten the health of either a mother or her baby demand and
desarve to be addressed expaeditiously by profeasicnals and by
society with compassion for both mother and child.

Drug abuse and addiction, and the use of drugs by pregnant women,
has recently increased at an alarming rate. The pervasive and
sericusly harmful effects of substance abuse during pregnancy for
beth a mother and her infant are well documented by scientific
studies. Increasingly state legislaturss are enacting or
considering legislation which criminalizes substance abuse during
pragnancy. The March of Dimes is concerned that legal acticn,
which makes a pregnant woman criminally liable solsly based on the
use of druga during pregnancy, is potentially harmful to the mother
and to her unborn child. ~ Whila it is important that society
express concern with the increase in maternal substance abuse, wa
beliave that criminalization of substance-abusing pregnant women
may be inappropriate for a number of reasons: :

o] ‘Addiction is an illness and there is no évidence
currently available to demonstrate that the threat of
criminalization will deter addictive behavior.

o We bhalieve that the proper treatment of drug addiction -
requiras comprehensive medical,. aducational and
paychological and social intervention to address the
etiology of the problem and to. support recovery from
addiction. -

-] Punitive approaches to drug addiction may be harmful to
) pregnant women because they interfere with access to
appropriats health care. Fear of punishment may cause
women most in need of prenatal sarvices to avoid health

care professionals.
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o Drug abuse treatment pPrograms are largely unavailable to
women, and especially are in short Supply for pregnant
women.. Many programs are designed to serve mep and many
refuse te treat drug dependent women or are not able to
provide women with essential services they need.during
Pregnancy. Few accept women without private insurance
Ccoverage. -

dependent women. Further, we call upon the American people to work
together to support efforts that will: :

1) Harness and coordinate community and governmental
resources necessary to eliminats the soecial dynamics that
Spawn and contribute to the abuse of substances by women
af c¢hildbearing age.

2) Assist the pregnant woman in making the appropriate
behavioral choices that are consistent with her test
health and that of her developing child.

3) Make available upon demand the comprehensive therapeutic
: interventions which meet tha specific needs of the
Pregnant weman suffering from the digease of addicticn.

4)  Develop model treatment anvironments that provide tha
best opportunitiss for successful outcomez and that
Eupport the bast interests of the entire family.

. S) Advance the level of sclentific and clinical -kncwledge
in the medical management of this disease and the special
considerations of itg management during pregnancy.

In summary, in the absence of evidence to the contrary, it is
ebviaus te us that criminal sanctions will serve as a significant
barrier and disincentive to pregnant women seeking care. The March
of Dimes is opposed to the use of such sanctions as a mathod of
facilitating good pPregnancy outcomes and generally considars such
aggzigaches te be contrary to the best interests of the mother and
c .
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-~ NATIONAL ASSOCIATION OF PUBLIC CHILD WELFARE
: ADMINISTRATORS

GUIDING PRINCIPLES FOR WORKING WITH
SUBSTANCE-ABUSING FAMILIES AND DRUG-EXPOSED CHILDREN:
THE CHILD WELFARE RESPONSE

Background

- The plight of children of substance-abusing parents demands increasing atten-
tlon from pollcy makers at ail levels of government. Asadministrators of our
nxtion’s public child welfare agencles, we are deeply concérned that too many of
our natlon’s children are growing up in familles that are unsafe because of a
parent’s abuse of or addiction to drugs or alcohol.

Parents have the primary responsibility for assuring that their children are
raised In 2 safe, nurturing environment. Whea parents ars unable or unwilling
tocare for their children, soclety must {ntervens. Soclety has crested many
mechanisms for such intervention Including child protective services (CPS), law
enforcement, public health services, financial assistance programs, and educa-
tlonal services. Society has established CPS specifically to intervene in cases of
abuse and neglect oceurring within the family.

CPS services are providad to children snd their families by public sgencles
mandated to protect children from sbuse oraeglect. Services are provided to
streagthen familles; to enable children to remain safe in the home; to temporarily
remove a child who isat imminent risk from parentai custody; or to pursue termi-
nation of parental rights and assure the child permanency in a substitute family
if the birth family cannot be preserved without serious risk to the chiid. These
services are pravided as an integral component of a larger child welfare system
to enhance the well-being of the child.

The dramatic increase in the number of substance-abusing families with chile
dren threstens the ablility of the child welfare system to protect children. In
California, the number of children involved in CPS whose parents are alcohol or
drug dependent increased by 82.8% in three years. In [ilinots between FY 86 and
FY $§8 the number of “substance affected infants” Increased by 403%. The sever-
Ity of these cases has sharpened the debate aver how society should protect chil
drea !; danger: remove them from thelr familles or work with familles 1o keep
them intsct.

Child weifars agencles ure establisked to support familles as they carry out
their parental respounsibilities. Nonetheless, the safaty of the ckild is the pri-
mary respousibllity of CPS. Consequently, in ail CPS cases, including those in
which substance abuse is a factor, it is necessary to assess risk to the child and

----- determine whether the child can remain safely in the home while treatment and
services are provided 1o alleviste the conditions causing child maitreatment,
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) The fo{towiug was approved by the NAPCWA members present at the Decermber mesting in Tempe and the
— executive committee of the Notional Council of State Human Service Administrators.

Guiding Principles for Working with Substance-Abusing Families
and Drug-Exposed Children: The Child Welfare Response

Background

The plight of children of aubatahee-nbu;ing parents
‘demands increasing sttention fram policy makars at

all levels of government. As administrators of our

- nation’s public child welfare agencies, we are deeply

.. .concerned that toco many of our nation's childron are

' growing up in families that are unsafe because of a
parent's abuse of or addiction to drugs or alcohel.

Parents have the nriméry responsibility for aésuring

that their children are raised in a safe, nurturing
environment. When parents are unable or unwilling
to care for their children, society must intervene.
Society hus created many mechanisms for such inter-
vention including child protective services (CPS), low
anfarcement, public health gervices, financial assis.
tance programs, and educsational services. Society hag
established CPS specifically to intervens in cases of
sbuse and neglect occurring within the family.

CPS services are provided to children and their fami-
lies by publie ageneios mandatad to protect children
from abuse or neglect. Services are provided to
strengthen families; to enable children to remain safe
in.the home; tq tamporarily remove a child who is at
imminent risk from parental custody; or to pursue
termination of parentsal rights and assure the child
permanency in a substitute family if the birth family

- eannot be preserved without serions risk to the child.

These services are provided 23 an integral component

of a larger child welfare system to enhance the well- -

being of the child.

The dramatic increase in the number of substance-
abusing families with children threatens the ability of
the child welfare system to protect children, In Cali-
fornia, the number of children involved in CPS whose
parents ara aleohol or drug dependent increased by
82.8 pereent in three years. In Illinois between FY 86
and FY 88 the number of “substanca-affectad infants”
inereased by 403 percent. The sevarity of these cases

- hes sharpened the debate over how society should

protect childven in danger: remove them from their
families or work with families to keep them intact.

Child walfare agencies are established to support .
families as they carry out their parental responsibili-
ties. Nonetheless, the safety of the childis the primary
responsibility of CPS. Consequently, in all CPS cases,
including those in which substance abuse is a factor, it
is necessary to assess visk to the child and determine
whothar the child ean remain safely in the home while
treatment and services are provided to alleviate the

conditions causing child maltreatment.

Ir responding to complaints in which parental sub-
stance abuse is a factor, it is essential that CPS ugen-
cies recognize that substance abuse or the nddiction of
the parent to sleohal and drugs in itself daes nat
constitute abuse or neglect*® of the child. Parents
sbusc substances to vorying degrees. When substance
abuse significantly interferss with parental responsi-
bility and eauges harm to the ¢hild, thess failures of .
parental duty provide the basis for substantiating a
finding of abuse or neglect. '

The response of the administration and Congress to
the nation’s drug crisis equally divides spending be-
tween enforcement and traatment. Nevertheless,
discussion of this problem has focused overwhelm-
ingly on enforcoment, in dpite of ths fact that addiction
is not a'crima. This creates an assumption that the
many causes of substance abuse can be remedisd
through law enforeement. This scenario is evident in
states that have passed or are cansidering Iagirlation
requiring the selective testing of pregnant women for
illicit drug use, with results wsed for punitive action.
This places physicians and CPS workers in tha role of
law anforcement officials.

Principles

The National Association of Public Child Welfare
Administrators and the National Counei} of State
Human Service Administratars of the American Pub-
lic Welfare Association therefore propose that pelicics
and programs follow these prineiplas:

® The mission of child welfare is to protect children
and help ensure their healthy development. Since

q:
“
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children grow and develop best in families that
provide safe, nurturing environments, child wei-
fare egencies work with families in times of need to
srengthen their ability to provide safe homes. When

familfes refuse or are unable to aafoly care for 3 -

- child, however, child protective sarvices must and
will intervene and provide a eafo living environ-
ment.

™ A comprohensive child and

family service system,
2ot CPS alorie;sha

* substance abusesystoms, nidentifying and provid-
ing follow-up serviees for drug-dependent infants,
and their aiblings and parents.

B Comprehensive substance abuse treatment programs
thut mesttheunique needsof familiesand pregnant
women must be made available. Substance sbuse
programs”imiigt be* commufiity" bawed, “ealtarally
uppropriate, and family focused.

M If a juricdiction elects to mandate drug testing of
pregnant women and newborns, such testing must
be universal (i.e.; testing would be conducted on all
pregnant women and newhorns ot all medical facili-
ties and not targeted at specific pspu lations.) Test
results should be used only to identify families in
need of treatment and make reforrals, Positive test
results should nat be used for punitive aclon.

. B A positive drug test of & newborn or the child’s’
mother will precipitats a report to the publie CPS
sgency to determing if the child is at risk of harm or
in need of protection. A positive drug testis a factor

* "in guch-ati investigation, but should not be used in
and of itself s the sole basia for eoust action or the
involuntary removal of the child. '

R Laws, régulations, or policies thatrespond to addic-

law enforcament agents, are inapproprists. .

. M Familics and children are best served when Lreut-
-~ ‘ment and family preservation gervices are ceritral
©  und medical, educstion, mental health, and social
werk scrvices are provided. Laws, regulations, or
policies should strengthen, not hinder, families in

need of help, .

o o e b D Wt

W Asin all cases, the family's prognqsis should deter-
mine the length oftreatment. Laws, regulations, or
policios that set uniquo time frames on decisions

C

' oy e devilopadtotakethe lsad, -
in collaboralivn with Giealth, mental health, and

2122559253 p.1

related to tha termination of parental rights salely
because of substince sbuse are inappropriate,

& When children must be removed from their bhirth
parents, ‘relative (kinship) care should be used
whenaver porsible, unless the ageney detormines
that the relatives are not suitable caretakers,

B Substanee-ahuxing families need support to régain

their well-being and sdequately care for their chil:
dren. Society should seek the removal of children
from theirfamilies enly whenthereis serions risk to
their well-being. and not as an automatie response
when parcnts are substance abusers.

8 Medical, mental heaith, juvenile justies, education,
and ascial service systems, in addition to child wel- -
fare, should dedicate a portion of thoir resources to
provide services w this speciatized population.

. W Steff of all courts, and human service and law en-
forcement agencies should be jointly trained in
identification of substunce-abusing parents and drug-
exposed childran and the appropriate interven-
tions, '

AR defined by the model guidalines dovoloped by
NAPCWA, child abuse and neglect is “any recent ant or
failure to act on the part of the parent, which results in
deathor serious physical, sezuai or emotional harm, or
presents an imminent risk of serious harm tg a person
under age 18."

tion in a primarily punitive nature, requiring hu-
man sstvice workers end physicians to fanction as

Approved January 1991 by the Executive
" . Commi#tee at the National Council of State
Human Service Administrotors

-
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The National Council on Alcoholism and Drug

Dependence fights the stigma and the disease of alcoholism and
other drug addictions.

Programs and Services
Advocacy | Awareness | intervention | Prevention | ROAR

Policy Statement:

Women, Alcohol, Other Drugs and
Pregnancy

Summary of the Issue

There has been a great deal of denial about the extent to which women
experience alcohol and other drug problems. This denial is even more
profound when considering pregnant women. While we have made progress
in expanding prevention and treatment efforts to include women, our social
and medical institutions have not responded effectively to the needs of
pregnant alcoholic and other drug-dependent women. Specific emphasis
needs fo be given to the development of specialized prevention and
treatment for alcoholic and other drug-dependent women of child-bearing
age.

Background

There is growing concern throughout our nation about the problems
associated with alcohol and other drug use by pregnant women. The advent
of crack, a highly and quickly addictive cocaine derivative, has brought
these problems into sharp focus and stimulated public debate and
discussion about how to respond to the needs of alcoholic and other drug-
dependent women and their children. Alcoholic and other drug-dependent
pregnant women have become subject to charges of child abuse and
prosecution rather than to the support of the health care system. This
punitive approach is fundamentally unfair to women suffering from addictive
diseases and serves to drive them away from seeking both prenatal care
and treatment for their alcoholism and other drug addictions. It thus works
against the best interests of infants and children by involving the sanctions
of the criminal law in the case of a health and medical problem. Moreover,
there is increasing evidence of disparities regarding the screening and
reporting of positive toxicologies of newborns, with women of color, poor
women and women receiving care in public hospitals having the greatest
likelihood of being subject to drug testing and subsequent reporting to legall
authorities.

The National Council on Alcoholism and Drug Dependence supports efforts
to educate women and their partners about specific risks associated with
drug use, including alcohol, tobacco, prescription and over-the-counter

C37
http://www.ncadd.org/programs/advocacy/| 6/28/2005




Policy Statement: Women, Alcohol, Other Drugs and Pregnancy - National Council on Al... Page 2 of 9

medications as well as illegal drugs, during pregnancy. NCADD supports the
development of prevention and treatment efforts for pregnant alcoholic and
other drug-dependent women and urges policy makers to support measures
which will increase access to care and decriminalize the governmental
response.

Alcohol- and Other Drug-Related Birth Defects

A great deal is known about the effects of drinking on fetal development.
Fetal alcohol syndrome (FAS), the most severe constellation of alcohol-
related birth defects, was identified by a team of health professionals in
Seattle, Washington in 1973. FAS is a cluster of symptoms including
malformations of the face and skull, growth retardation either before or after
birth, central nervous system problems and mental retardation. Fetal
alcohol effects (FAE) are a range of birth defects which fall short of
meeting the criteria for the full blown syndrome. Children with FAS and FAE
are born to mothers who drank during pregnancy. It is unclear how much
alcohol at what time during pregnancy causes the range of problems.
NCADD perceives any alcohol consumption during pregnancy as high-risk
drinking and supports a clear no-alcohol-use message as the only
responsible public health message.

Cocaine use during pregnhancy can cause multiple and complex problems in
utero and after birth. These problems may include physical anomalies,
inadequate development and dysfunction of the body's major organs and
systems, including the cardiovascular, neurological and excretory systems.
Infants can experience withdrawal systems if mothers have used cocaine
shortly before delivery. Cocaine use may also cause precipitous delivery
resulting in premature birth and problems associated with low birth weight.
Sudden infant death syndrome (SIDS) occurs at a higher rate among babies
exposed to cocaine.

Babies exposed prenatally to heroin tend to be low in birth weight, short for
their age, and have a small head circumference. There is no evidence that
opiate drug use by the mother causes malformations like those seen in FAS.
Research is continuing in this area. The developing fetus does experience
withdrawal as the mother goes through withdrawal. Some postnatal
problems of these infants may be due to repeated withdrawals before birth.
Newborn infants of opiate-dependent mothers can experience opiate
withdrawal symptoms after birth.

Tobacco use during pregnancy can also interfere with healthy fetal
development. Babies born to smokers are more likely to be low in birth
weight, born prematurely, have lower scores on a standard test of physical
functions, and die within the first year of life. It is not known exactly how the
ingredients in tobacco smoke affect fetal development. It is known that
tobacco smoke reduces oxygen flow to the fetus. It is clear that cessation of
smoking during pregnancy will contribute to a positive pregnancy outcome.

There are risks associated with the use of other drugs during pregnancy
such as PCP, barbiturates and other prescription medications. These
risks vary depending on the extent and time of use. In general, all drugs are
contraindicated during pregnancy unless deemed absolutely necessary and
administered under the supervision of a frained health professional.

Although different drugs have different prenatal effects, the drugs discussed
above have some similar effects when they are used during pregnancy.
They all tend to contribute to low birth weight. They all may influence the
way in which children are able to learn and interact socially. Some cause
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severe damage, including mental retardation and physical deformities. All
contribute to heightened nervousness and irritability in newborns which may
impede parent-child bonding and exacerbate post-partum stress for
mothers.

It is well-known that the United States has an extraordinarily high rate of
infant mortality--one of the highest in the western world. Efforts to reduce
the incidence of aicohol and other drug use during pregnancy would
undoubtedly contribute to a reduction in infant mortality in the nation.

Treatment for Alcoholic and Other Drug-Dependent
Women

A great deal of progress has been made in the United States in our
approaches to preventing and treating alcoholism and other drug addictions
among women. Prior to the 1970s there were virtually no treatment options
for women with alcoholism and other drug addictions. Women rarely came
into treatment and when they did, the treatment that they received was
based on the male experiences of alcoholism with no adjustments for the
fact that a woman's life experience and physiology are different from a
man's.

The 1970s was a time of dramatic change for women in need of treatment
for alcoholism and other drug addictions. The National Institute on Alcohol
Abuse and Alcoholism (NIAAA) funded the first wave of women's treatment
programs across the nation. Later, in 1984, the women'’s set-aside of the
Alcohol, Drug Abuse and Mental Health Services (ADMS) block grant
required that states spend 5% of their block grant award on new prevention
and treatment efforts designated for women. The set-aside requirement was
raised in 1988 to 10%.

Only a few prevention and treatment efforts have focused specifically on
pregnant alcoholic and other drug-dependent women. There are
tremendous fears among service providers about liability problems
associated with treating pregnant, addicted women. There is also a great
need for additional training of treatment providers about how to proceed with
safe detoxification and treatment. To date, much of the reaction to treating
pregnant alcoholic and other drug-dependent women has been guided by
fear, lack of knowledge and lack of experience. The sad irony is that
pregnancy offers an opportunity to intervene and provide treatment, yet it is
at this very time that the least amount of treatment is available.

The Anti-Drug Abuse Act of 1988 included a provision to establish
prevention, education, intervention and treatment demonstration projects
administered through the Center for Substance Abuse Prevention (CSAP)
for pregnant and postpartum alcohol- and other drug-dependent women.
This program has stimulated the development of some of the first programs
in the nation to address the needs of pregnant women.

Services for Children

Children born to alcoholic and other drug-dependent women and children
living in homes where parents and family members are alcoholic and
dependent on other drugs deserve special mention. Children born with
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alcohol- and other drug-related birth defects often go unrecognized. We
need to improve identification and intervention services for these children.
They must have access to services for ongoing treatment and special
education. Children growing up in alcoholic and other drug-dependent
families also need a range of prevention, intervention and treatment
services. Intervention and treatment can be powerful fools in preventing
future problems for these children. Child welfare services should be
enhanced so that alternative living situations are available for children who
need temporary foster care and permanent placement. In all cases, efforts
should be made to intervene and treat families with the goal of keeping them
together if appropriate and possible.

Proposed Policy Recommendations

NCADD supports the development of comprehensive efforts to address the
needs of women of child-bearing age and their children. NCADD
recommends the enactment of comprehensive policies at the national, state
and community levels to improve prevention, education, treatment and
research efforts for women. Prevention and treatment programs for women
and their children should be sensitive to ethnic and cultural differences
among women and employ approaches which reflect sensitivity to the
particular needs of the population of women being served. Finally,
enhancement of research, prevention, education and treatment initiatives
tailored to address the needs of women generally, will undoubtedly reduce
the numbers of alcoholic and drug-dependent pregnant women in need of
services and ultimately, the number of children born with alcohol- and other
drug-related birth defects.

The NCADD Board of Directors, Affiliates and Staff will work towards the
enactment and implementation of the following recommendations:

Congress

o Congress should closely monitor the states' use of the 10% women's
set-aside of the ADMS block grant and insist that this money be
spent consistent with the legislation (i.e., new and expanded
prevention and treatment services for alcoholic and other drug-
dependent women).

e Congress should appropriate additional funds to support the Model
Projects for Pregnant and Post-partum Women and Their Infants
administered by the CSAP.

e Congress should direct NIAAA and the National Institute on Drug
Abuse (NIDA) to establish a join research center for alcohol and other
drug problems of women.

Executive Branch

o CSAP should convene a task force on women, alcohol, drugs and
pregnancy with representatives from NIAAA, NIDA, the National
Institute of Child Health and Human Development, the Office of
Minority Health Affairs, the Office of Adolescent Pregnancy
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Programs, and lay field representation to coordinate a
comprehensive federal response to the health and social services
needs of pregnant alcoholic and other drug-dependent women and
their children.

e CSAP and the National Clearinghouse for Aicohol and Drug
Information (NCADI) shouid develop materials on alcohol and other
drug use during pregnancy. Campagins to disseminate this
information to various professional medical and social service
professionals should be established.

o NCADI should increase efforts to develop culturally and linguistically
appropriate materials on alcohol, other drugs and pregnancy for
specific underserved groups of women.

¢ NIAAA and NIDA should support and encourage studies which focus
on alcohol, other drugs and pregnancy. Both Institutes should support
longitudinal studies on children with alcohol- and other drug-related
birth defects. Such defects should be made reportable to establish a
data base.

¢ CSAP should convene a national meeting of experts on women,
alcohol, other drugs and pregnancy. One outcome of this meeting
should be a monograph on state-of-the-art prevention, treatment and
research efforts addressing women, alcohol, other drugs and
pregnancy.

o SAP should develop written materials and posters which address HIV
infection, alcohol, other drugs and pregnancy.

o CSAP should develop and disseminate model training programs
about identification and referral of women with alcoholism and other
drug dependence for health professionals, including nurses and
social workers and others who interact with pregnant women.

e The Substance Abuse and Mental Health Services Administration
should require that states report on the number of pregnant women
being served in publicly-funded prevention and treatment programs
as part of their routine data collection efforts. Alcohol- and other drug-
related birth defects should be made reportable to establish a data
base.

¢ The Bureau of Alcohol, Tobacco and Firearms should require that
mandated health warning labels on alcoholic beverage containers
regarding the risks of drinking during pregnancy be clearly legible to
alcoholic beverage consumers.

+ The Children's Bureau housed in the Office of Human Development
Services of the Department of Health and Human Services should
fund grants and contracts that address the issues of foster care
placement for children of alcoholic and drug-dependent women.

¢ The Justice Department, in collaboration with the Department of
Health and Human Services, should be required to develop and fund
training programs for police and other law enforcement officers on the
nature of alcoholism and other drug dependence, intervention
processes, treatment principles, and the availability of local treatment
resources.
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State Legislative and Executive Bodies

¢ States should mandate coordination of available health and social
service resources to include but not be limited to: Alcoholism and
Drug Treatment Programs, especially those agencies which provide
services to women and their children; Crippled Children's Services;
Early Periodic Screening Diagnosis and Treatment Programs;
Developmental Disabilities services; Special Education programs;
Family Planning; Aid to Families with Dependent Children; and
Women, Infants and Children.

o State agencies which manage publicly-funded alcohol and drug
addiction programs should offer funding for up to three years for
demonstration projects which provide services to women and their
children with sufficient funds to entice providers to initiate such
programs and to allow for adequate start-up time.

o Each state should develop a task force of state executive branch
agencies to coordinate provision of alcohol and drug prevention and
treatment services, maternal and child health care, and child welfare
services and training to health and social service professionals who
serve as gatekeepers to women and their children.

o States should avoid measures which would define alcohol and other
drug use during pregnancy as prenatal child abuse and should avoid
prosecutions, jailing or other punitive measures which would serve to
discourage women from seeking health care services and which
might be offered as a substitute for health care services.

e States should resist the enactment of laws which identify alcoholism
or other drug dependency or alcohol and other drug use as prima
facie evidence of child abuse or neglect.

o States should resist the enactment of laws or regulation which require
the automatic removal of an infant from the mother solely on the
basis of a positive toxicology screen of the infant.

o States should appropriate additional funds for the development of
comprehensive, multidisciplinary prenatal care and alcoholism and
other drug addictions treatment services to pregnant women with
alcohol and other drug problems. The continuum of services should
include prenatal care, alcoholism and other drug addictions
treatment, housing, job training, educational and support services.

e States should encourage linkages between alcoholism and drug
treatment programs and the criminal justice system so that alcoholic
and drug-dependent women who enter the criminal justice system
can receive appropriate identification, referral and treatment services.

¢ States should enact legislation requiring the posting of warning signs
at points of purchase of alcoholic beverages alerting the public to the
dangers of drinking during pregnancy. These signs should be
available in other languages, if appropriate, to meet the needs of
ethnic populations.
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Research

» Research is needed on the long-term impact of drug exposure on the
health and development of children; comparisons between children
raised in foster care to those supported in their biological homes;
cost/benefit analyses of the efficacy of various prevention strategies
on health and social welfare costs.

o Research is needed on the male contribution to birth abnormalities
related to alcohol and other drug use.

Prevention

» Schools should offer age-appropriate alcohol and other drug
education programs which include specific information on the
dangers associated with drinking alcohol, smoking cigarettes, and
using other drugs during pregnancy. Appropriate programming for
pregnant teens should also be made available in schools.

¢ Local governing bodies should offer educational materials on the
dangers associated with drinking alcohol, smoking cigarettes, and
using other drugs during pregnancy when individuals apply for
marriage licenses. These materials should be made available, if
appropriate, in languages suitable to other ethnic populations.

¢ Schools providing education for health professionals should include
education and requirements for continuing education on alcohol- and
other drug-related birth defects and identification and treatment of
alcoholic and other drug-dependent women.

« State agencies should offer training on innovative methods to prevent
and identify high-risk alcohol and other drug use among women.

e Health professionals and agencies which provide family planning
services should also provide educational materials about alcohol and
drug use during pregnancy. Plans for referral to treatment, when
needed, should be established.

o Alllocal health officers who issue marriage licenses should be
educated on the subjects of alcoholism and other addictions, and
alcohol and other drug use during pregnancy. They should also be
provided with educational materials to be distributed to marriage
license applicants.

Treatment

o State and local agencies with responsibility for managing publicly
funded alcoholism and other drug addictions programs should offer
training for treatment providers on intervening and treating pregnant
alcoholic and other drug-dependent women.
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o State and local agencies with responsibility for managing publicly
funded alcoholism and other drug addictions programs should ensure
that there are an adequate number of residential and outpatient
treatment programs with comprehensive childcare components.
Treatment programs serving women and their children should be
prepared to offer services to the significant others of alcoholic and
drug-dependent women, including their male partners.

» State and local agencies should ensure that physicians and other
health professionals providing services to pregnant alcoholic and
other drug-dependent pregnant women offer their clients strict
confidentiality protections within the confines of existing law.

» States should resist efforts to weaken confidentiality protections for
pregnant alcoholic and other drug-dependent women seeking
prenatal care or alcoholism and/or drug treatment services.

e Whenever possible, individuals including women of child-bearing age
and pregnant women, should have the opportunity to receive an
evaluation and assessment from an independent community-based
referral agency capable of directing them to the most appropriate
program.

o States should utilize mandated prevention funding from their
allotment of the ADMS block grant to support prevention, education
and intervention aimed at reducing alcohol and other drug problems
among women of child-bearing age and at facilitating early
intervention for women already dependent on alcohol and other
drugs.

o State and local agencies with responsibility for managing publicly
funded alcoholism and other drug addictions programs should
withdraw funds from programs which refuse admission to pregnant
women.

Child Welfare

o States should support the development of adequate child protection
services to provide alternative placements for infants and children
who need to be removed from the care of their parents.

o Federal and state governments should support the provision of
comprehensive health and social services to alcohol- and other drug-
affected infants and children, as well as children living in homes with
alcoholism and other drug addictions.

¢ State alcohol and drug agencies should fund or co-fund staff
positions within the child welfare system designated to identify and
intervene with pregnant women and parents who are alcoholic and/or
drug dependent as well as to educate the child welfare personnel
about alcoholism and drug addiction.

Approved by the Delegate Assembly (April 28, 1990) and adopted by the
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Board of Directors of the National Council on Alcoholism and Drug
Dependence, Inc. (April 29, 1990).

GNCADD

National Council on Alcoholism and Drug Dependence, Inc.

22 Cortlandt Street, Suite 801, New York, NY 10007-3128
phone: 212/269-7797 fax: 212/269-7510

email: national@ncadd.org hitp://www.ncadd.org

HOPE LINE: 800/NCA-CALL (24-hour Affiliate referral)
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THE NATIONAL PERINATAL ASSOCIATION IS DEDICATED TO PROMOTING THE HEALTH
AND WELL BEING OF MOTHERS AND BABIES, ENRICHING FAMILIES, COMMUNITIES
AND OUR WORLD. NPA ENGAGES A BROAD COALITION TO IMPROVE SOCIAL,
CULTURAL, AND ECONOMIC ENVIRONMENTS.

Substance abuse is epidemic in the United States. It involves not only illicit drugs but
also many products easily and legally available--beer, wine, whiskey, and prescription
drugs. This addictive behavior affects all socio-economic groups. [t is often
* accompanied by the use of tobacco.

Many substance abusers are pregnant women or women of childbearing age. The
adverse effects on both the mother and the infant are well documented.  Such
addiction is an illness widely recognized by medical and health professionals as a
public health problem. However, in some communities, the response has been to bring
criminal charges against the pregnant woman for abuse of the fetus.

The National Perinatal Association opposes criminal prosecution of women solely
because they are pregnant when they used alcohol or drugs. The threat of such
prosecution is both inappropriate and counterproductive. No evidence exists to show
that it either prevents prenatal drug or alcohol exposure or improves the infant's health.
Such a threat prevents many women from seeking prenatal care and early intervention
for their alcohol or drug dependency. It undermines the relationship between the health
care providers and their patients and may keep women from giving accurate and
essential information vital to their care.

NPA supports a comprehensive program that embodies the following principles:

Education on the effects of substance abuse must begin before use and/or abuse is
probable.

Pregnant women and women of childbearing age must be given priority in medical
substance treatment programs. Such programs must be based on a therapeutic model
of care.

Substance treatment programs must include comprehensive services for the addicted
and her family as addictive behavior arises from a complex set of social and
psychological factors that affect all family members.

All children impacted by alcohol or drug dependence must have access to
comprehensive, family-centered health and social services.

NPA also recognizes the debilitating effects that smoking has on the fetus. Since
smoking is an addictive behavior often associated with drug or alcohol dependency,
NPA urge that dependency treatment programs include smoking cessation. NPA also
believe such cessation programs should be available to all pregnant women without
charge.

NATIONALS o
2090 Linglestown Road, Suite 107, Harrisburg, PA 17110 PERI NATAL O

Toll Free: 888-971-3295 Fax: 717-920-1380
Website: www.nationalperinatal.org Email: npa@nationalperinatal.org A S S O C ] A-” O N
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